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THE LATE MR. JUSTICE BUSHROD WASHINGTON. 


By BusHrop C. WASHINGTON. 


HE closing years of the nineteenth 

century are marked by a very signifi- 
cant tendency to retrospection in the mind 
of Americans, and the tendency appears 
both individual and national in its manifes- 
tations. As to the individual, it takes a 
genealogical turn, an inquiry into his ances- 
try. The searching of attics for old letters, 
documents and family bibles, the overhaul- 
ing of court records, parish registers and 
other like sources of private history, is with- 
out precedent. The silent cities of the dead 
are invaded, and long-neglected tombstones 
and exhumed coffin-plates are put in evi- 
dence to prove that this or that citizen of to- 
day is descended from this or that soldier, 
statesman or other patriot of times colonial. 
The national, or public tendency, takes on 
the form of historical revision, a glancing 
backward into the processes by which this 
democratic, constitutional republic, came to 
live, move and have its being; a turning of 
search-lights back upon the path by which 
it has climbed into its exalted station in 
the family of nations. This tendency, 
though in a degree phenomenal, is not, as 
some aver, an epidemic craze possessing the 
public mind. Cause and effect are clearly 
discerned in it, and its manifestation at this 
time is both natural and according to the 
eternal fitness of things. It is an intuition 
born of the hour, and for which the times 
are ripe. American citizens realize that 
their country has passed from its experi- 
mental into its realistic era. It has survived 
the greatest of internecine wars and has 





bound 
union. 

The commonwealths and states compos- 
ing it, reserving unto themselves a reason- 
able autonomy, moving each in its orbit of 
local self-government, which is indeed the 
Palladium of civil liberty, are yet held to- 
gether by the attractive power of their cen- 
tral sun, which is the American Union —a 
union of states as from within, but as to the 
world, a nation. A nation of self-govern- 
ing people, many minded, and agreeing to 
disagree as to matters of internal polity, but 
of one mind and one heart as to the wel- 
fare of their country. The average American 
has come to appreciate the greatness of his 
country, and realizing also that the great- 
ness of a country is the sum of the great- 
ness of its people, he naturally researches 
his ancestral record with the laudable am- 
bition to establish for himself and family 
honorable place in his country’s annals. 
The public mind, moved by the same spirit 
of retrospection, is demanding a rewriting 
of the constitutional history, and a revising 
of the biographies of the great men called 
the fathers and founders of the American 
Union. It is demanding also, that those 
master-builders succeeding them shall have 
due recognition and honor; who upon the 
foundation of national liberty already laid 
have well and wisely builded the superstruc- 
ture of our great Republic. Responding to 
this spirit of retrospection, and recognizing 
in it the element of patriotic and robust 
Americanism, the writer presents to the 


itself together in an _ inseverable 
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readers of THE GREEN BaG a brief outline 
of the life and character of Mr. Justice Bush- 
rod Washington, a patriot who, his services 
having been rendered in the quiet, but la- 
“borious field of jurisprudence, is compara- 
tively little known to his countrymen of this 
generation, outside of the bench and bar. 
Bushrod Washington was born in West- 
moreland County, Va., on the 5th day of 


June, 1762. He was the son of John 
Augustine, brother of General George 
Washington, and Hannah (Washington), 


daughter of John Bushrod, Esq., of Blue- 
field, Westmoreland County. The Bushrods 
were among the first people of the Colony 
of Virginia, of fair estate, educated after the 
manner of the times, loyal to the American 
cause, and zealous churchmen. The early 
education of Bushrod Washington, as far as 
known, was through private tutors and 
neighboring schools. He entered William 
and Mary College in 1775 and graduated 
A. B. in 1778. After the surrender of the 
British at Yorktown, where he was present, 
he rendered service as a private, in Colonel 
Mercer’s troop of horse; a command spoken 
of as a ‘“‘ gallant band of Virginia Youths.” 
He commenced the study of law in the office 
of Honorable James Wilson, a distinguished 
member of the Philadelphia bar, afterwards 
an associate justice of the United States 
Supreme Court, and, by strange coincidence, 
the one whom Bushrod Washington later 
succeeded in that exalted office. After ad- 
mission to the bar he commenced the prac- 
tice of law in his native State. He was 
married in 1785 to Julia Ann Blackburn, a 
daughter of Colonel Thomas Blackburn of 
Rippon Lodge, Virginia, who, as a volun- 
teer aid-de-camp of General Washington, 
rendered distinguished service, was wounded 
at Germantown, and was referred to by Gen- 
eral Washington, in an official report, as 
belonging to good old Federal fighting 
stock. 

Mrs. Washington was of delicate mold, of 
highly nervous temperament, and of most 





affectionate and dependent disposition. She 
could not endure separation from her hus- 
band, and hence attended him almost con- 
stantly in the rounds of his practice; and 
he, in return, allowed few engagements, ex- 
cept those of a business or official nature, to 
separate him from her society. Having no 
children, they were all in all to each other. 
In 1787 he was elected a member of the 
Virginia Legislature, and in 1789 was elected 
a member of the Virginia State Convention 
which ratified the Constitution of the United 
States. 

In the practice of his profession, which 
now became extensive and laborious, he 
continued a deep student of law, so absorb- 
ing and assimilating it into his nature that 
it became his possession. Sacrificing gen- 
eral literature, belles-lettres, and all that 
pertained chiefly to adornment, for the 
weightier matters of the law, he became 
distinguished as a counselor at law rather 
than an advocate. About 1790 he settled 
in Richmond, Virginia, and there received 
many law students into his office, among 
whom was Henry Clay, and others who at- 
tained distinction. 

In 1798 he was appointed by President 
Adams an associate justice of the Supreme 
Court of the United States. 

Of his character, qualifications and serv- 
ices in his judicial career we will let his 
contemporaries speak. Mr. Justice Story, 
his long-time friend, and associate upon the 
Supreme Bench, in a eulogy pronounced 
after his death, said, ‘*‘ Bushrod Washington 
was bred to law in his native State and rose 
to such early eminence that in 1798 he 
was selected by President Adams a justice 
of the Supreme Court of the United States, 
upon the decease of the late Judge Wilson 
of Pennsylvania Thirty-one years he held 
that important station with increasing repu- 
tation and usefulness. Few men have left 
deeper traces in their judicial career of every- 
thing which a conscientious judge ought to 
propose, for his ambition, his virtue, or his 
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glory. Few men, indeed, have possessed 
higher qualifications for the office, either 
natural or acquired. His mind was solid 
rather than brilliant; sagacious and search- 
ing rather than quick and eager; slow, but 
not torpid; steady, but not unyielding; 
conscientious, and at the same time cau- 
tious; patient in inquiry; forcible in con- 
ception; clear in reasoning. He was by 
natural temperament mild, conciliatory, and 
cordial; and yet he was remarkable for un- 
compromising firmness. Of him it may be 
truly said that the fear of man never fell 
upon him; it never entered into his 
thought, much less was it seen in his ac- 
tions. In him the love of justice was the 
ruling passion; it was the master-spring of 
all his conduct. There was about him a 
tenderness of giving offense, and yet a fear- 
lessness of consequences, in his official char- 
acter, which I scarce know how to portray. 
It was a combination which added much to 
the dignity of the bench, and made justice 
itself, even when most severe, soften into 
the moderation of mercy.” 

David Paul Brown in his “ Philadelphia 
Bench and Bar” mentions some incidents 
witnessed by himself which will give a more 
exact view of the personality of our judge. 
“Perhaps,” says Mr. Brown, “the greatest 
nist prius judge that the world has ever 
known, not excepting Chief-Justice Holt or 
Lord Mansfield, was the late Justice Wash- 
ington. It is impossible to conceive of a 
better judicial manner, and, when to that is 
added great legal acquirement, great per- 
spicuity and great-mindedness, exemplary 
self-possession and inflexible courage, all 
crowned by an honesty of purpose that was 
never questioned, he may be said, in the es- 
timate of the bar and the entire country, to 
have stood among the judiciary, as par ex- 
cellence.” — “‘ The Judge.” 

And yet we have heard it remarked by a 
most eminent scholar that Judge Washing- 
ton’s literary reading was so limited that it is 
questionable whether he ever knew who was 





the author of Macbeth. Lord Tenterden, 
we are told, did not know the author of Ham- 
let; Lord Holt and Lord Kenyon were cer- 
tainly not remarkable for classical attain- 
ments, and there is no evidence on record 
of any distinguished judicial functionary who 
was conspicuous for his knowledge of general 
literature. The law is a jealous mistress . . . 
Judge Washington concentrated all his mind 
and learning upon one great object, the 
faithful discharge of his official duties, and 
thereby avoided the distraction of diversified 
learning. He never held conversations upon 
the bench or in the court room. The moment 
he entered the temple of justice, he was every 
inch a judge. 

During a trial he took but few notes but 
kept his eyes fixed upon the witness or 
counsel. He never addressed the audience 
nor seemed to know they were present. We 
never knew him to speak even to the crier 
but once, and that was upon an occasion when 
the court room being crowded and the pro- 
ceedings frequently interrupted, the crier 
bellowed “Silence,” over and over again, 
when the Judge, turning towards him, in the 
most composed and quiet way said, “ Mr. 
—, it seems to me, that you make much 
more noise than you suppress, and if I 
should have occasion to speak again upon 
this subject it will be to your successor.” 

Before Judge Washington no just cause 
could fail, no artifice succeed, whatever 
might be the talent of its advocate. The 
Judge had no partialities, no prejudices, no 
sectional or party bias. The proudest man 
was awed and the humblest man was sus- 
tained before him. He encouraged the 
weak and repressed the powerful. To the 
young and inexperienced members of the 
bar he was always attentive and indulgent. 

There was one occurrence, and only one, 
that is known, indicating undue excitement 
on the part of the Judge. The Hon. Richard 
Peters was the district judge of the United 
States for Pennsylvania. He was a man of 
great honesty of purpose and infinite wit, 
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but certainly not a profound lawyer, and 
had rather loose notions of equity, looking 
upon it as a matter of abstract justice. With 
these opinions, he not frequently somewhat 
crossed Judge Washington in his views, and 
no doubt this course, long continued, ren- 
dered the Circuit Judge unusually severe. 
Upon one occasion, when a case was pre- 
sented to the court, in which the construction 
of the law bore with some hardship upon the 
defendant, and Judge Washington decided 
accordingly, Judge Peters was overheard to 
say, ‘‘ That may be law, but I am sure it is 


not equity.” ‘ Equity!” exclaimed his 
learned brother, ‘‘What’s equity! Damn 
equity!” 


In laying down the law or in the explana- 
tion of its technical terms he was unequaled. 
I give but one instance, among many, of the 
latter. In the case of Murry v. Dupont, an 
action of malicious prosecution (See 3. 
Washington’s C. Court Reports, page 37), 
much hung upon the term “probable 
cause.” “ Probable cause,” says the Judge, 
‘is a reasonable ground of suspicion, sup- 
ported by circumstances sufficiently strong 
in themselves to warrant a cautious man in 
the belief that the person accused is guilty of 
the offense with which he stands charged.” 

“There is one case—a perilous case,” 
says Brown, “in which the mental and 
moral qualities of the Judge were conspicu- 
ously displayed.” It was the case of the 
United States v. Michael Bright. During 
the war of our Revolution, Gideon Olmstead 
and others, having fallen into the hands of 
the enemy, were put on board a British sloop 
as prisoners of war. The prisoners rose on 
the British crew, took the vessel and were 
steering for a United States port, when within 
five miles of the port, a brig belonging to 
the State of Pennsylvania came upon them 
and captured the sloop as a prize. The ves- 
sel was brought to Philadelphia, and there 
libelled in the court of admiralty of the State. 
Olmstead and his associates filed their claim, 
and a judgment was rendered, giving one- 





fifth of the prize to them and the remainder 
to the brig, that is, to the State of Pennsyl- 
vania, her owner. Olmstead appealed to 
the court of appeals, established by Con- 
gress, where the sentence of the court of 
admiralty was reversed and the prize de- 
creed to Olmstead and his associates, and 
process issued directing the marshal to sell 
the vessel and cargo, and pay the proceeds 
accordingly. The judge of the court of ad- 
miralty delivered to David Rittenhouse, the 
treasurer of the State, the sum to which the 
State was entitled by the judgment of that 
court, but which by the decree of reversal 
belonged to Olmstead. The money was in 
possession of Mr. Rittenhouse at the time of 
his death, and then came into the hands of 
his daughters, as his representatives. The 
property was in this situation when Olmstead 
filed his libel in the district court of the 
United States, then established under the 
new Constitution, praying for the execution 
of the decree of the court of appeals. A de- 
cree was given by the district court accord- 
ing to the prayer of the libel. This was in 
January, 1803. Thus far the State of Penn- 
sylvania had made no movement to assert 
her claims, but it was necessary for her either 
to surrender her pretensions to this money or 
to come forward and defend her citizens who 
were holding it only for her, and in doing so 
were exposed to the whole power of the Fed- 
eral judiciary. Accordingly, on the second 
of April, 1803, an act was passed by the leg- 
islature of Pennsylvania requiring the repre- 
sentatives of Rittenhouse to pay the money 
into the State treasury and directed a suit 
against them should they refuse. The gov- 
ernor of the State was also required to pro- 
tect the rights of the State, by any further 
means he might deem necessary, and also 
protect the persons and property of the ladies 
from any process which might issue out of the 
Federal court in consequence of their obe- 
dience to this requisition. The act of as- 
sembly declared the exercise of jurisdiction 
by the court of appeals illegally usurped in 
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contravention of the just rights of Pennsyl- 
vania, and the decree of reversal was null 
and void; so of the decree of the United 
States district court. 

Pause for a moment to behold the awful 


‘position in which the two sovereignties, that 


of the United States, and that of Pennsyl- 
vania, are now placed. We tremble now, 
to look back at the precipice on which we 
stood. Nothing but the most calm and con- 
summate prudence, and the most disinter- 
ested patriotism could have brought us 
safely through this mortal crisis. The dis- 
trict court of the United States hesitated to 
precede, the anticipated conflict being ter- 
rible in the extreme. The process was sus- 
pended that the case might be submitted to 
the Supreme Court, which, after a hearing, 
stood firmly to the Constitution and the law, 
and commanded the district judge to issue 
the process required. The process was ts- 
sued, and the officer of the court had no 
choice but to execute it, and compel obedi- 
ence. Gen. Michael Bright, commanding a 
brigade of Pennsylvania militia, was ordered 
by the governor immediately to have in 
readiness a sufficient force under his com- 
mand to execute the orders of the State 
court, and employ them to protect and de- 
fend the person and property of the repre- 
sentatives of Rittenhouse, from and against 
any decree of the district court of the United 
States. A guard accordingly was placed by 
General Bright at the house of the ladies, 
and he with the other defendants in the in- 
dictment opposed with force the efforts of 
the United States marshal to serve the writ 
issued to him. The process, however, was 
served, and the State yielded, paying the 
money according to the decree of the dis- 
trict court. It was for this resistance of the 
process of a court of the United States that 
General Bright and others of his party were 
indicted and brought to trial before Judges 
Washington and Peters, holding a circuit 
court of the United States. 

“In the course of this trial,” says Mr. 





Brown, ‘and in deciding the various ques- 
tions of law which arose under it, the ex- 
traordinary judicial qualifications of Judge 
Washington were shown in full relief. The 
case lasted several weeks, during which time 
there was the greatest popular agitation. 
Rumors and threats of every kind were put 
in circulation. The States-rights men af- 
fected to hold the power of the general 
government in contempt, and the authority 
of the court in derision. It was publicly 
declared that Judge Washington would never 
dare to charge against the defendants, or to 
pronounce sentence against them if they 
were convicted. But the people did not 
know him, or were incapable of appreciat- 
ing his rare mental and judicial qualities. 

“He did charge against the defendants, 
they were convicted and he _ sentenced 
them.” 

Judge Hopkinson, referring to the same 
case, narrates the following: ‘“ Upon the 
conclusion of the speeches of the counsel, 
the court sitting in the upstairs room of the 
United States circuit court, Philadelphia, 
the room being too small for the vast con- 
course of anxious auditors, many of whom 
came to witness, as they expected, Judge 
Washington’s discomfiture, the Judge, turn- 
ing to the crier, said to him in the mildest 
and most composed way, “ Adjourn the 
court, to meet to-morrow in the room on 
the ground floor of this building. This 
is an important case, the citizens manifest 
great interest in the result, and it is right 
that they should be allowed, without too 
much inconvenience, to witness the adminis- 
tration of the justice of the country, to 
which all men, great and small, are alike 
bound to submit.” 

Some one has said that even in a re- 
public one monarch reigns, that monarch 
being Law. If, in yielding allegiance to this 
stern monarch, he seemed at times austere, 
it was in the private life of Bushrod Wash- 
ington that the humanities prevailed, and 
the official became merged in the man. In 
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his family and social life he was beloved. 
Plain-folk and children found in him an acces- 
sible and sympathizing friend. There is one 
still living whose memories run back to 
girlhood days, made happy by “Uncle 
Washington.” 

Being the favorite nephew of General 
Washington, the active executor of his will, 
inheriting Mount Vernon, and coming into 
possession of the General’s public and pri- 
vate papers, it was with his assistance that 
Judge Marshall prepared his ‘“‘ Life of Wash- 
ington,” and later, under his direction, Mr. 
Jared Sparks published the “ Life and Writ- 
ings of Washington.” 

Although the owner of considerable prop- 
erty in slaves, Judge Washington was in 
favor of the abolition of slavery, and of the 
emancipation of the slaves upon any gradual 
and practicable plan consistent with justice to 
the owners, and humanity to the liberated 
slaves. He viewed the subject from a prac- 
tical, rather than sentimental standpoint. 
In 1816 he was made first president of the 
American Colonization Society, whose ob- 
ject was the colonizing of liberated negroes 
upon the coast of Africa. 

He was a vice-president and charter 
member of the American Bible Society, at- 
tended its meetings, and took interest in its 
work. 

The honorary degree of LL.D. was con- 
ferred upon him by Princeton College, also 
by the Pennsylvania and Harvard Universi- 
ties. He was the author of “ Reports of 
Virginia Court of Appeals,” also of “ Re- 
ports of 3d Circuit, United States Court.” 

Perhaps the best evidence of the pains- 
taking, methodical habits of his life was the 
system he observed in the preservation and 
filing of his letters and papers and keeping 
of his books and accounts. The letters of 
each month, through a series of thirty-five 
years, were filed in packages according to 
date and in alphabetical order. It would 
appear that he filed all letters, many of them 
being such as most men would have de- 





stroyed. Every letter was endorsed with 
the name of the writer. 

He had no children by marriage, and al- 
though his moral character was unimpeach- 
able he was not without blackmailers and 
enemies. Among his letters was one from 
a man calling himself Samuel Washington, 
addressing him as “ father,” claiming to be 
his son, and asking for money. This letter 
was filed in due order among letters from 
Judges Marshall, Story and others, his sim- 
ple endorsement on it—‘“‘ From some fool 
or knave claiming to be my son.” Another 
vulgar and abusive letter written in mongrel 
French and English and signed, ‘‘ Votre im- 
placable Enemy,” was duly filed with the 
endorsement, ‘‘ Anonymous and sufficiently 
impudent.” The preservation of these letters 
is indicative of his conscious innocence of 
wrongdoing, at least along the lines indicated 
in them. 

Inheriting a name already super-illustrious 
in Washington, the father of his country, it 
made him at times somewhat conspicuous; 
but his modest nature caused him to shrink 
from every occasion that would cause him 
to appear the object of reflected greatness. 

While the domestic tastes of both the 
Judge and Mrs. Washington were simple, 
and their usual manner of living not dif- 
ferent from that of other hospitable well-to- 
do people of Virginia, yet Mt. Vernon, as 
the home and tomb ef Washington, was the 
Mecca of America, visited often by persons 
of distinction from home and abroad, some 
bearing letters or otherwise entitled to unusu- 
al attention. In entertaining such, the state 
and formality were observed in keeping with 
the occasion. 

His death occurred in Philadelphia, after 
a short illness, on the 26th of November, 
1829. His remains were sent to Mt. Vernon 
by boat. Mrs. Washington, who was with 
him at the time of his death, was prostrated 
with grief. Having a peculiar aversion to 
traveling by public conveyances, she started 
for Mt. Vernon in their private carriage, in 
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company with their nephew and _ niece. 
When about six miles out from Philadel- 
phia she suddenly fell forward and expired 
before she could be removed from the car- 
riage, dying, as was said, of a broken heart. 

Resolutions in memoriam of Judge Wash- 
ington were passed and entered upon the 
minutes of the United States Supreme Court, 
January 25, 1830, Mr. Wirt presiding, Daniel 
Webster being the mover. 

The members of the Philadelphia bar also, 
in commemoration of his worth, placed over 
the judgment seat where he had so long pre- 
sided, a tablet recording their “ affection for 
him as a man and their respect for the learn- 
ing, labor and wisdom of his long judicial 
life.” 

In presenting this sketch of Judge Wash- 
ington we have singled out one of a type, — 
a fair specimen of a body of public servants, 
whose services were rendered without obser- 
vation and whose high office, in the very na- 
ture of it, required them to remain deaf to 





the appeals of faction and of friendship and 
unmoved by popular demonstration. It was 
theirs to apply the old, unchangeable prin- 
ciples of law to the new and ever-changing 
conditions of our advancing civilization and 
to methods peculiar to an undeveloped 
country. In doing this they were con- 
tented to take for their reward the satis- 
faction of an approving conscience, and to 
look for the vindication of their judgments 
in the unprejudiced mind of posterity. 

Were the past history of the American 
judiciary more deeply explored, and the 
learning, patience, integrity and courage of 
those upholders of the law and expounders 
of the Constitution more generally known, it 
would tend to develop in the present and 
succeeding generations a deep and lasting 
gratitude, a more exalted patriotism and a 
truer veneration of those underlying princi- 
ples for which they stood, and upon which 
rests the fabric which contains our social 


destiny. 
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ROMANTIC CUBAN JUSTICE. 


BY GEORGE H. WESTLEY. 


O governor general of Cuba stands out 
so prominently in the history of the 
island as Don Miguel Tacon, who held the 
reins of Spanish government there from 
1834 to 1838. The old Cubans who re- 
member Tacon say that he was uz hombre 
muy grande, but it cannot be said that 
they regard his memory with affection, for 
his policy was one of violence and he ruled 
with a hand of iron. There was this much 
to his credit, however, that he had but one 
interpretation of the law for the rich and 
the poor, for the humblest peasant and the 
wealthiest grandee. 

While acting in his judicial capacity 
Tacon rarely tempered justice with mercy, 
but it is said that he took a keen pleasure 
in coloring it, whenever possible, with ro- 
mance. And that brings me to the story. 

In Havana, in Tacon’s time, there was a 
beautiful young Creole girl, named Miralda 
Estalez, who kept a little cigar shop, fre- 
quented by young men of the town who 
loved a choicely made and superior cigar. 
Miralda was an orphan, having lost her 
father and mother before she was sixteen. 
In manner the girl was delicate and refined, 
yet cheerful, and though she was paid con- 
stant attention by her rich and gay young 
patrons, she never for a moment allowed 
her head to be turned by their flatteries, or 
was unfaithful to Pedro Mantanez, the young 
boatman who was her accepted lover. 

One of Miralda’s customers was Count 
Almonte, the gayest cavalier in Havana. 
He had conceived a violent passion for his 
fair attendant, and one day finding her alone, 
he took the opportunity to declare it, be- 
seeching her to go with him to his magnifi- 
cent mansion at Cerito in the suburbs, where 
he would surround her with every luxury 





she could possibly desire, except of course 
the luxury of being a countess. Miralda, 
true to her womanhood and her lover, 
scorned his appeal, and bade him never 
again insult her by entering her shop. 
Almonte went away confounded, but never- 
theless determined that by fair means or 
foul the girl should be his. 

On the following afternoon a file of soldiers 
halted at the door of the little cigar shop, 
and the lieutenant, entering, ordered the 
frightened girl to follow him immediately. 

“What for?” she asked, “ By whose 
orders? ” 

“The governor general’s.” 

Not daring to oppose such high authority, 
Miralda closed her shop, and went with the 
lieutenant. She was not taken to prison, 
however, but, what was to her far worse, 
was conveyed to Almonte’s castle at Cerito. 
The Count was there to receive her, and, 
smiling triumphantly, he assured her that 
she would be kept a prisoner until she ac- 
ceded to his desires. 

What was the surprise of the lover Pedro, 
that evening, to find the little cigar shop 
closed, and Miralda nowhere to be found. 
He instantly sought for some clue, and ob- 
taining one, he traced it up until he dis- 
covered where the girl was confined. Then, 
to make sure that she was not there of her 
own free will, he disguised himself as a friar 
of the order of San Felipe and, applying at 
a favorable moment, he succeeded in getting 
in and securing an interview with his in- 
amorata, who received him with open arms. 

The next thing was to get Miralda out of 
the Count’s clutches, and this was not easy. 
Almonte was rich and powerful, and Pedro 
was only a poor boatman. Nevertheless the 
young lover was not discouraged; he had 




















XUM 


Romantic Cuban Justice. 337 





heard that Tacon loved justice, and he deter- 
mined to go to him at once. After some 
delay he obtained an audience and presented 
his case. 

“Is Miralda your sister?” asked the gov- 
ernor, as Pedro finished his story. 

‘She is my betrothed,” replied Pedro. 

Tacon then bade him come nearer, and 
holding up a crucifix, commanded him with 
a look that penetrated to his very soul, to 
swear to the truth of what he had said. 
Pedro knelt, kissed the cross, and swore. 
Tacon then told him to wait in the adjoin- 
ing room, with the assurance that the matter 
would soon be attended to. Two hours later 
Tacon had the Count and Miralda before 
him. 

“Count Almonte,” said the governor, 
“you adopted the uniform of the guards 
for your own private purposes upon this 
young girl, did you not?” 

“ Excelencia, I cannot deny it.” 

“ Declare, upon your honor, Count Al- 
monte, whether she is unharmed whom you 
have thus kept prisoner.” 

“Excelencia, she is as pure as when she 
entered beneath my roof,” was the reply. 

Tacon turned to an attendant and sent 
him to the church near by for a priest, who 
in a few moments entered. 

“Holy father,” said Tacon, “you will 
bind the hands of this Count Almonte and 
Miralda Estalez together in the bonds of 
wedlock.” 

“ Excelencia!”’ exclaimed the Count in 
amazement; while the girl and her lover 
exchanged glances of consternation. 





“Not a word, Sefior; it is your part to 
obey!” 

“ My nobility, Excelencia! ” 

‘“‘Is forfeited!” said Tacon. 

Count Almonte knew the governor too 
well to offer further protest, and he doggedly 
yielded in silence. Poor Pedro, not daring 
to speak, was half-crazed to see the prize he 
had so long coveted thus about to be torn 
from him. Miralda stood as if bereft of her 
senses, and before she had fully realized 
what was taking place, the ceremony was over. 

Tacon’s next move was to summon the 
captain of the guard, to whom he gave a 
hastily written order. Miralda and Pedro 
were directed to remain, and Almonte was 
commanded to return to his castle. 

For half an hour the parted lovers sat 
there mystified, while Tacon went on quietly 
with other business, as if he had forgotten 
their existence. Presently the officer of the 
guard returned. 

“Is my order executed?” said Tacon. 

“Yes, Excelencia! Nine bullets passed 
through the Count’s body as he rode round 
the corner of the street you mentioned.” 

Tacon then turned to the priest and said, 
“ You will see that the legal announcement 
is made of the marriage just performed here, 
as well as the legal announcement of the 
death of Count Almonte, with the addition 
that his widow becomes sole heiress to his 
property and his name.” 

Miralda and Pedro, greatly relieved, were 
then dismissed with the benevolent injunc- 
tion to attend to the further prosecution of 
the case for themselves. 


nf Bee. 
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RHYMES ON REAL PROPERTY.’ 


By RicHARD WEBB. 


Muse, whose aid has always been 
Invoked by poets of every time, 

Whene’er they sing their songs of war, 

Or sing, perchance, of love and wine, 
On my poor verse bestow thy grace, 

Thy favor on my sentiments. 
I sing a song of chattels real, 

Of lands and hereditaments. 


I do not sing such milder themes 
As chattels usufructuary, 
Or bills and notes and special pleas, 
I sing of things hereditary ; 
The things that pass from man to man, 
According to propinquity, 
The tenements that men obtain 
By right of consanguinity. 


The deeds of heroes and of saints 
Recorded are in song and story, 

And are, for each succeeding age, 
The monuments of former glory ; 

But deeds with witnesses and seals, 
Recorded in a legal manner, 

Have carried fields of greater worth 
Than those won under waving banner. 


A deed which, for consideration, 
Recites the dedo et concesst, 
And names the parties to the grant, 
With good description of the /ocz, 
A muniment of title is, 
The very highest to be found. 
Grantee may hold against the world, 
He actually owns the ground. 


1 Read at the annual dinner of the Cumberland County (Me.) Bar Association, 1897. 
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The house in which a man may live, 
And seem to take his ease in, 

May prove a troubled home for him 
Unless he hath the seizin. 

Of course ejectment may be brought 
Against him as a trespasser, 

And damages be proved because 
Injuria non praesumitur. 


But every one who claims a fee, 
And would be in possession, 

Before he wins must pay a fee 
To men of the profession. 

And such a one should always be 
In any course that he elects, 

Most generous to his counselor, 
De minimis non curat lex. 


In building on his own demesne 
One has to take the best of care 
Lest his new building should obstruct 
His neighbor’s ancient lights and air. 
Times now are different from the times 
In which that doctrine had its source. 
Cessante ratione legis, 
Cessat ipsa lex, of course. 


If in Black Acre A’s estate 
Is only one fer auter vie, 
Remainder, say, to B for life, 
And over then to heirs of C, 
And if, while leased by A for years, 
It’s taken for a railroad track, 
And damages are paid to C, 
Who then has rights in Acre Black? 


Supposing that the hired man 

Has carelessly left down the bars, 
And lessee’s cows upon the track 

Are slaughtered by the railroad cars, 
Would such an action by the Road 

Be action called guare obstruxit, 
And would an action also lie 

In trespass guare clausum fregit ? 
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The maidens of our favored land 
Who seek in Europe for a mate, 
Would therein hardly be compared 
To conveyancers, at any rate. 
The likeness is, however, marked, 
And evidenced by brief recitals, 
Since both with eagerness intent 
Are occupied in searching titles. 


The weather clerk, in modern times, 
Has power that is known to all, 
Some people foolishly suppose 
That sun or rain is at his call. 
But that the judges of our courts 
Can beat him it must be allowed, 
Since they, when properly invoked, 
Have power to remove a cloud. 


Then here’s a toast to property, 
And here’s to litigation ; 

And here’s to those authorities 
That never need citation. 

Here’s one to learned counselors, 
And one to legal fiction, 


And here’s to our own Court Supreme 
Within its jurisdiction. 
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SOME KENTUCKY LAWYERS OF THE PAST AND PRESENT. 
Ill. 


By Satire E. MarsHatyt Harpy. 


DANVILLE. 


UDGE SAMUEL McDOWELL was a 
judge of the district court which was 
opened at Harrodsburg in 1783, but re- 
moved to Danville the same year. Judge 
McDowell’ was an eminent Virginian, who, 
coming to Kentucky, became a leader of 
acknowledged ability. He was six feet, four 
inches tall, and very powerful. When his 
sons had grown to manhood, he would fre- 
quently challenge them in athletics. He 
could kneel on one knee and throw a 
heavy sledge hammer to a greater distance 
than any of them. He was a devoted 
Presbyterian, and when eighty years old 
rode on his favorite horse ‘ Fox,” from 
Danville to Nashville, Tennessee, to attend 
a meeting of Synod, and back.again. Judge 
McDowell was an ardent Federalist, and his 
son-in-law, General Andrew Reid, was a de- 
voted follower of Jefferson. In the posses- 
sion of a member of the family is a letter 
from the old Judge to General Reid, ex- 
pressing his political opinions in strong 
terms. On the back of it General Reid has 
endorsed: ‘‘ Vicious, ought to be burned.” 
Judge McDowell was a man of noble char- 
acter, and it is not strange his descendants 
are proud of him. The Chapter of the 
Daughters of the American Revolution at 
Cynthiana, Kentucky, was named in his 
honor by the Regent, his great-grand- 
daughter, Mrs. Mollie Casey Reynolds, and 
Mrs. Hervey McDowell and others, his des- 
cendants, are among the prominent mem- 
bers. It has been said: ‘‘ He was an ideal 
man for the times, and Kentucky owes much 
to his courage, his conscience and his com- 
mon sense.” 
Thomas Todd, chief justice of the court 





of appeals in 1806, and an associate justice 
of the Supreme Court of the United States, 
until his death in 1826. He was an able law- 
yer and judge. Many of his descendants are 
among the most influential and prominent 
citizens of Kentucky to-day. At the meet- 
ing of the bar of the Supreme Court to ex- 
press regret at his death, William Wirt, the 
then attorney general of the United States, 
presided, and Daniel Webster presented the 
resolutions. 

Judge William McClung was a very able 
man. He wasappointed, by President Adams, 
one of the sixteen circuit judges he made at 
the close of his administration. It was the 
commissions of these judges that tradition 
says Chief-Justice Marshall was hurriedly 
signing, as secretary of state, when he was 
informed it was twelve o’clock and Thomas 
Jefferson was president of the United States. 
Congress repealed the act which allowed 
these judges, but Governor Greenup of Ken- 
tucky made Judge McClung a judge. His 
son, John McClung, was a brilliant lawyer, 
but studied for the ministry and became one 
of the most eloquent preachers in Kentucky. 

James and John Overton were distin- 
guished lawyers. John went to Tennessee 
where he was eminent as a lawyer and judge. 
He was a devoted friend of President Jack- 
son, and his last words were: ‘‘ Write to the 
General and tell him I died as a hero should 
die.” 

Judge John Green studied law with Henry 
Clay and became distinguished in his pro- 
fession. 

Aaron Harding was a prominent lawyer 
and man of fine character. The following 
is told of him: ‘‘ When he was eighteen he 
had an attack of white swelling and not 
thinking the treatment of his physician, 
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which consisted of local applications and 
internal medicines, sufficient, with a keen 
knife he cut his leg to the bone and opened 
a long wound. The treatment proved effect- 
ive and he recovered.” His son, Robert 
Harding, is a leading member of the present 
Danville bar, and was county attorney for 
Boyle County. 

Judge Fountaine T. Fox was for twelve 
years circuit judge, 
and it is said: ‘No 
wearing the 
ermine ever enjoyed 
a more enviable repu- 
tation for uprightness 
and impartiality.” 
His legal attainments 


one 


were of the highest 
order. 

Danville the 
home of former Con- 
gressman Proctor 
Knott, one of the 
most distinguished 
lawyers in Kentucky. 
The late Hon. S. 5S. 
Cox, in speaking of 


is 


legislative humorists 
said: ‘* Who can fill 
the place of Ben Har- 
din or Tom Corwin? 
No has 
proached either, un- 

less it be another Ken- 

tuckian, J. Proctor Knott. 


one ap- CURTIS F. 


In him Ken- | 
| 








| 


tucky gives to us a second edition of Har- | 


din,” 
was chairman of the judiciary committee. 


HARRODSBURG. 

Harrodsburg is the oldest town in the 
State, and has been the home of some of 
the most learned and prominent men. 

One of the intellectual giants of early days 
was George Nicholas. He lived in Kentucky 
only eleven years, but he won a place among 
the greatest men of his day. He was dis- 


While in Congress, Governor Knott | 


| tinguished as a scholar, writer, orator and 


lawyer. He advocated that provision in the 
first constitution which gave to the court of 
appeals original jurisdiction in all suits in 
which the title to lands in the State was in- 
volved. He was strongly opposed, but, Col. 
Durrett says, ‘‘ Such was his power in argu- 
ment and such his force of character and 
earnestness that he over-rode all opposition. 

James Harlan, the 
father of Associate- 
Justice Harlan of the 
Supreme Court, was 
the prosecuting at- 
torney of Mercer 
County, a member of 
Congress and a most 
distinguished man. 

Governor Beriah 
McGoffin was one of 
the ablest men in 
Kentucky. He was 
a man of strong char- 
acter, and ‘had the 
courage of his opin- 
He sent a 
message to the legis- 
lature recommending 
the most stringent 
laws against the mar- 
riage of first cousins, 
and he issued a proc- 
lamation, at the be- 
ginning of the war, of 
armed neutrality for Kentucky. 

Garrett Davis was United States senator 
He opposed the clause 


” 


ions. 


BURNAM. 


and a fine lawyer. 


| for an elective judiciary, when he was a 


member of the constitution of 1849, voted 


| against it, and after it was adopted refused 


| of undoubted courage and ability. 


to sign it. 

W. W. Stephenson is one of the most 
prominent members of the present Harrods- 
burg bar. He is a fine lawyer and a man 
There 
are six members of the Hardin family who 
practice law in Harrodsburg. 
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The office of circuit and county clerk has 
been held by members of the Allin family, 
from the beginning of the commonwealth 
until the present time, and Mr. W. B. Allin 
is now a popular member of the bar. 


RICHMOND. 
This town has numbered many brilliant 
men among the members of its bar. Judge 
Little says: ‘“ Madi- 





Now at the age of seventy-six he is in fine 
practice and has the vigor of young man- 
hood. He has every requisite that goes to 
make up the highest type of Christian man- 
hood. His is a notable legal family. Rollins, 
his eldest son, was his father’s partner for 
twenty years until his election to the appel- 
late bench. The son is a brilliant criminal 
lawyer, while the father has devoted himself 

more to equity and 





son County has ever 
stood forthe besttype 
of all that has given 
fame to Kentucky.” 
Martin D. Hardin 
early became promi- 
nent in the profession 
and was a scholarly 
lawyer. He was a 
senator, and attorney- 
general of Kentucky. 
Judge Daniel Breck 
was born in Massa- 
chusetts, but came to 
Kentucky in 1814, 
and rapidly rose to 
distinction. Whilein 
the legislature he 
originated a number 
of important meas- 
ures, notably the 








jurisprudence. An- 
other son, James, is 
likewise onthe bench, 
being the county 
judge, and distin- 
guished for entire im- 
partiality and great 
quickness of percep- 
tion. When Judge A. 
Rollins Burnam was 
elected to the appel- 
late bench, after prac- 
ticing over a quarter 
of a century at the 
Richmond bar, his 
brother lawyers gave 
him an elegant ban- 
quet as “A testimo- 
nial of his eminent 
capacities as a judge, 
an upright citizen and 








system of internal 
improvement and the 
Northern Bank of 
Kentucky. He was for six years a judge 
of the court of appeals and a member of 
Congress. 

Col. John Speed Smith was a prominent 
lawyer and statesman. He was a leading 
member of the Richmond bar at the time of 
its greatest glory. He was United States 
district attorney for Kentucky and a mem- 
ber of Congress. 

Judge Curtis F. Burnam graduated from 
Yale in the class of 1840 as valedictorian, 
and was a member of the famous “ skull 
and bones club.” 


W. B. WINSLOW. 





an eloquent and hon- 
orable member of the 
Richmond bar.” 

James B. McCreary graduated with high 
honors from Georgetown College, and as 
lawyer and statesman has won distinction. 
When he was elected governor, he received 
the largest vote ever cast for any candidate 
for any office in the State. He was repeat- 
edly elected to Congress by large majorities 
and is a clever, genial gentleman, who well 
deserves his popularity. 

John Bennett is a capable lawyer, has 
been State senator several times, and 
is a leading member of the Republican 


party. 


a 
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PARIS. 

Bourbon County is one of the oldest and 
wealthiest in the State, and has been as 
rich in great men as in everything else. 
One of its citizens, the late Gov. James Gar- 
rard, enjoyed the distinction of being the 
only man ever elected twice in succession, and 
serving two terms as governor of Kentucky. 

Judge Robert Trimble was an able law- 
yer, and an associate justice of the Supreme 
Court of the United States. 

Benjamin Mills was a judge of the court 
of appeals. Judge Little says, “‘ His success 
rested on his profound knowledge of the 
law.” 

Jesse Bledsoe, one of the leaders of the 
early bar, was a fine scholar. He received 
only twenty-five dollars for teaching six 
months in the Transylvania University. 
“Money was valuable in those days,” and 
even the greatest lawyers received small 
fees. Chancellor Bibb sarcastically wrote: 
“Kentucky lawyers receive large fees only 
in promises.” He was a circuit judge, and 
went to Texas in 1836, where he died. He 
was one of the most popular lawyers of his day. 

William E. Sims, a distinguished lawyer, 
was a member of the Confederate senate, 
and a woman who was in Richmond, Vir- 
ginia, during the war, says: “ Judge Sims 
was one of the most popular bachelor 
beaux of the Confederate congress.” 


VERSAILLES. 

Woodford County was named by Col. 
Thomas Marshall, father of the chief justice, 
for Gen. Willard Woodford, his commander 
in the Revolutionary War. They were cap- 
tured together at Charleston, South Carolina, 
and General Woodford died while a pris- 
oner. Colonel Marshall’s son, Alexander, 
was a very talented man, and his grandsons, 
Edward C. and Thomas F. Marshall, were 
brilliant men. Thomas F. Marshall was one 


of the greatest orators this country has ever 
had. 


velous genius. 


A writer says: ‘“ Marshall was a mar- 
He was, among the lawyers 





and orators of his day, what Byron was 
among men of letters, what the Earl of 
Peterborough, the hero of Barcelona, was 
among warriors, what Junius Brutus Booth 
was among actors. He was the nephew of 
John Marshall, the great chief-justice, and 
he had been admirably educated by his 
father, Dr. Lewis Marshall, the most accom- 
plished man of his day. But Tom Marshall 
was more than an orator, he was a profound 
lawyer, an accomplished scholar and a 
brilliant statesman. 

Tradition has it that he was unhorsed in 
Congress by the veteran John Quincy 
Adams; but get the remarks of both and 
read them, and you will find that “‘ The old 
man eloquent,” himself, was also on the 
ground and rolling about in the dust. 

Edward C. Marshall was a famous wit 
and speaker and wherever he spoke the 
halls were crowded. He went to California, 
was a member of Congress from there, and 
defeated for the United States Senate by 
only one vote. Once when he was a candi- 
date a man said to him: ‘ Mr. Marshall, 
were you not the gentleman who all through 
this campaign has said, ‘the man should 
not seek the office, but the office the man?’” 

“Yes, sir,” was his reply, ‘“ but when the 
office comes seeking the man, I think it is 
very discourteous for him not to be where 
it can find him.” 

He was attorney general of California, 
and died in 1893. During his time as at- 
torney general the Southern Pacific Railroad 
was forced to pay the State $1,280,000. 
There was much litigation over it, and it 
was carried to the Supreme Court. It is 
said, ‘‘ For nearly two years this vast sum re- 
mained in the exclusive possession of Gen- 
eral Marshall, and at any time, if he had 
been dishonest, he could have appropriated 
the money for his own use, without fear of 
legal penalty.” A friend wrote of him: 
“As Saul was, from his shoulders and 
upward, higher than any of his people, so 
Ned Marshall strode among men, taller than 
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his fellows, and bearing a sovereign air. 
He never had his superior for satire and 
invective.” 

Judge James Paxton Harbeson and W. 
G. Deering are among the leaders of the 
Flemingsburg bar. Judge Harbeson was a 
brave soldier in the Federal army. He was 
elected county judge without opposition, in 
1890, and is a brilliant man and a courteous 
gentleman. 

Judge Peters of 





Carroll (then Gallatin) County circuit court 
for thirty-three years. Mr. Winslow was a 
thorough business man. He was president of 
the Carrollton branch of the Southern Bank 
of Kentucky and trustee of the Carroll 
County Academy. His ability and the well- 
known integrity of his character won him 
not only his high position at the bar but 
the respect and admiration of all. He was 
a devoted member of 
the Southern Metho- 





Mt. Sterling was a 
judge of the court of 
appeals for sixteen 
years, and Judge 
Richard Apperson 
was one of the lead- 
ing members of the 
bar in central Ken- 
tucky, and a man 
widely beloved. 

The present gover- 
nor of Kentucky, Wil- 
liam A. Bradley, has 
long been regarded 
as one of the ablest 
members of the cen- 
tral Kentucky bar, 
and his father, Robert 
M. Bradley, was a 
fine lawyer. 








dist Church. It is 
said “he had four 
‘hobbies,’ his church, 
his home, his profes- 
sion and his garden, 
or ‘truck patch,’ ashe 
called it, and he never 
neglected any one of 
the four.” His thor- 
oughness and atten- 
tion to details in his 
professional life is 
said to have been mar- 
velous. A brother 
lawyer, Judge Nuttall, 
was in the habit of 
jokingly telling, at his 
expense, that so great 
was his thoroughness, 
| that on one occasion 








J. N. Cardwell of 
Winchester is the 
brother-in-law of the 
present mayor of Louisville, George D. Todd. 
At seventeen he was a soldier in the Mexi- 
can War, and served with distinction on the 
Union side in the Civil War. His profes- 
sional rank is indicated by the magnitude of 
the cases in which he is employed. He is 
skillful and successful in argument, and at 
the same time courteous, good-natured and 
self-possessed. 

William Beverly Winslow of Carrollton 
was the most prominent lawyer in his sec- 
tion of the State. 

His father was a lawyer and clerk of the 


GEN. W. H. WADSWORTH. 


in a case he proved 
a man dead and not 
satisfied with that, 
went on to prove he was still dead. He 
was very fond of gardening, delighted in see- 
ing things grow, and prided himself on having 
the earliest vegetables in the county. In 
the gardening season he was in the habit of 
rising at daylight and working two or three 
hours before breakfast. He was a school- 
mate of the late Norvin Green, President of 
the Western Union Telegraph Company. 
In writing to a son of Mr. Winslow's, Dr. 
Green said, ‘“‘I cannot close this long and 
strictly business letter in justice to my feel- 





ings without some expression of the high es- 
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teem and warm regard in which, during an 
acquaintance of nearly forty years, I have 
always held your father, my high esteem of 
his clear head and professional ability, and 
my great admiration of his personal char- 
acter.” . 

Four out of Mr. Winslow’s five sons are 
lawyers. Three of them at Carrollton, the 
eldest, Henry M. Winslow, is the leading 
lawyer of the present Carroll County bar. 
The fourth son, his namesake, William Bev- 
erly Winslow, is a talented lawyer and a 
member of a prominent New York legal 
firm, Russell, Robinson and Winslow. A re- 
cent able brief prepared by him and used in 
a case tried in the United States circuit 
court of eastern Tennessee, to prove the 
solvency of the Knoxville Building and Loan 
Association and prevent the appointment of 
a receiver, was widely commented upon and 
resulted in the property being turned back 
to the management selected by the majority 
of the stockholders. It is a notable fact that 
Mr. William Beverly Winslow, Sr., was buried 
in a cemetery which joined the lot on which 
he was born, though in a different town and 
county, the name of the town having been 
changed and the county created in the mean- 
time. 


MAYSVILLE. 

Many are the lawyers’ names that are in- 
scribed upon the roll of Mason County’s 
greatness, and those of Judge Adam Beatty, 
Judge Walker Reid, Judge Lorin Andrews, 
William Henry Wadsworth, Judge John 
Coburn, Martin P. Marshall, Harrison Tay- 
lor, Richard H. Stanton, Judge E. C. Phister 
and John D. Taylor are among the most 
noted. 

Harrison Taylor was an indefatigable and 
untiring worker. ‘‘ He was a_big-hearted 
man,” said one who knew him well, ‘‘ too 
generous to be rich, and died universally re- 
greted and respected.” 

Martin P. Marshall was one of the braini- 
est men Kentucky has ever known. He was 





distinguished as one of the best read, ablest 
and most conscientious lawyers of his day. 
He was a pupil of his uncle’s, Chief-Justice 
Marshall, and for some time lived with him 
in Virginia. His grandson, Anson Maltby, 
is a prominent member of the New York bar 
and is a son-in-law of that splendid Kentucky 
lawyer, statesman and soldier, General John 
C. Breckinridge. 

William Henry Wadsworth was one of the 
greatest lawyers in Kentucky. He was a 
second cousin of Henry Wadsworth Long- 
fellow, and had much of his romantic, poet- 
ical nature. His beautiful home, above 
Maysville, on the river, was called ‘“ Buffalo 
Trace.” General Wadsworth was a courtly, 
elegant gentleman, a-great student and a 
charming conversationalist. He was four 
times a member of Congress, and General 
Grant offered to appoint him minister to 
Mexico, but he declined. He had a beauti- 
ful garden and was devoted to flowers. His 
charming home dispensed a wide hospitality, 
and especially on Sunday afternoon were all 
the prominent men in the neighborhood to 
be found there. 

Richard H. Stanton was an able lawyer 
and writer. He was the father of Henry M. 
Stanton, the poet, and author of “The 
Moneyless Man.” 


CYNTHIANA. 


Cynthiana was named for two women, 
Cynthia and Anna Harrison, daughters of 
Robert Harrison, who laid out the town. It 
is in Harrison County, a very beautiful and 
fertile part of the State, and a number of its 
bar have been prominent men. 

Andrew Harrison Ward, the Nestor of the 
Cynthiana bar, is eighty-two years old and 
has been an active practitioner at the bar 
for fifty-two years. He never had a client 


hung, and the longest term in the penitentiary 
ever given one of them was ten years. 

He deprecated the Civil War, was op- 
posed to secession. He said, “ This country 
is the grandest on earth and none too large 
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for me; I am unwilling to part with an acre 
of its land or a leaf of its history.” It is to 
his lasting honor, however, that, although an 
intense Union man during the War, when it 
was over and he was in Congress, he fought 
bitterly the reconstruction measures. He 
was for years one of the most popular 
speakers and ablest lawyers of northern 
Kentucky. In 1863, when the powers at 
Washington ordered 
the bayonets to take 
charge of the ballot 
box in Kentucky, 
Judge Ward de- 
nounced it as an un- 
pardonable outrage 
upon popular liberty, 
announced himself as 
a candidate for the 
legislature, in oppo- 
sition to the military 
rule, just eight days 
before the election, 
and defeated his op- 
ponent. In 1865 he 
was nominated for the 
Thirty-ninth Congress 
in a Democratic con- 
vention on the first 
ballot over such dis- 
tinguished competi- 
tors as John G. Car- 
lisle, Col. Thomas L. Jones, Judge William 
E. Arthur, Dr. Chambers of Gallatin County 
and Judge Hogan of Grant County. At the 
end of his term in Congress he retired from 
political life and has since devoted himself 
to his profession. One of his most noted 
cases was T. J. Megibbon v. Edwin Bed- 
ford. The suit was about some fine cattle, 
and was popularly styled, ‘The case of 
Megibbon, Bedford and the Bull.” During 
the trial many witty and humorous things 
were said by Judge Ward and John B. Hous- 
ton, the opposing lawyer, which kept the 
court and audience convulsed with laughter 
and are still quoted and enjoyed. 








ANDREW H. WARD. 





In 1884, Judge Ward had a very interest- 
ing case in North Dakota to defend —twenty- 
four indictments for murder. Two men had 
been killed in a controversy between pre- 
emptioners and claim jumpers, and there 
were two indictments each against twelve 
men for the killing. Only one of the cases 
was tried, which resulted in an acquittal, and 
the others were dismissed. Judge Ward’s 
associates in these 
cases were the most 
distinguished lawyers 
ofthe Northwest; no- 
tably Governor Davis 
of St. Paul (now 
United States sena- 
tor); Messrs. Barrett 
and Irving of St. Paul 
(Judge Ward, who 
was a friend and ad- 
mirer of the great 
Kentucky orator, 
Thos. F. Marshall, 
called Mr. Irving, “the 
Tom Marshall of the 
West” ); Mr. Wel- 
lington of Iowa, and 
Noyes and Hamilton 
of Grand Forks. 
When starting for Da- 
kota, Judge Ward, 
with the idea that he 
was going to the border of civilization, 
bought fifty dollars’ worth of law books 
and took the heavy load with him, only 
to find on his arrival the most magnificent 
law library he had ever seen, and delightful 
people, among whom were many ex-Ken- 
tuckians. 

A case which gave Judge Ward great 
pleasure to win was the prosecution of a suit 
against three prominent citizens for tearing 
down a house which had been abandoned 
as a schoolhouse, and in which a poor 
family had taken refuge. The children 
were numerous and worse than fatherless, 
for the father was a drunkard. The eldest 
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daughter was very handsome, and there 
were many evil reports about her, so three 
good citizens considered it was necessary to 
purify the neighborhood by driving the 
family out of it. They pulled down the 
house, and the half-clad children were 
driven out in the bleak winds of November 
and took refuge under some boards fastened 
against a fence. Judge Ward made a 
powerful argument, and the jury gave a 
verdict for heavy damages, and it is to the 
credit of one of the defendants that, after 
mature deliberation, he approved it and 
declared it was just. 

Once, during the Civil War, Judge Ward 
engaged in a heated discussion with Thomas 
F. Marshall, in the latter’s law office in Ver- 
sailles, as to ‘‘ whether a State had a con- 
stitutional right to secede from the Union.” 
After various arguments pro and con, Judge 
Ward quoted from a pamphlet which Mr. 
Marshall had written himself some years 
before, against the doctrine of secession, 
saying: ‘‘ This was from the pen of a man 
who has one of the brightest and grandest 
intellects Kentucky has ever produced.” 
With a burst of laughter, Mr. Marshall, 
recognizing his own words, said: “I must 
surrender, for it is impossible for me to 
maintain my position against Tom Marshall 
and Harry Ward combined.” 

Judge Ward’s son-in-law, Judge William 
Thornton Lafferty, is beloved by all and a 
splendid Christian gentleman. It is said 
his mother never uttered an unkind word in 
her life, and from her he inherited the beau- 
tiful disposition which has made him so 
beloved and respected, and gained for him 
the name of “ Lafferty, the Peacemaker.” 
As a judge, he is kind, firm, considerate, 
but unprejudiced, and he is a leader in his 
profession. 

One of the most noted cases ever tried in 
Cynthiana was the trial of Issa B. Desha 
for the murder of Francis Baker. Desha 


was the son of the then governor of Ken- 
tucky, Joseph Desha. 


The trial was long 





and sensational, and some brilliant forensic 
efforts were made, but the jury found Desha 
guilty and condemned him to death. He 
was unable to procure a new trial, and 
appealed to his father, the governor, for 
pardon. The old man, who had been a 
gallant soldier in the War of 1812, and was 
one of the ablest and most energetic of the 
chief executives of Kentucky, for a long 
time remained firm and refused his son’s 
appeals, but, after a pathetic struggle be- 
tween his parental love and his sense of 
duty, he pardoned his son, who left the 
country a free man. He disappeared, and 
nothing was heard of him for many years. 
Recently there has come a story, that he 
went to Hawaii, married a Kanaka woman, 
and that the most eloquent and popular 
native preacher now in Honolulu is his son. 
The murder was committed in 1824. At 
the trial a noted jurist of Harrison County, 
George Shannon, presided. For the defense 
were the renowned John Rowan, William T. 
Barry, William Brown and James Crawford, 
who also stood high as lawyers. For the 
prosecution were Martin P. Marshall, one of 
the ablest men in Kentucky, William P. 
Ware, a splendid lawyer, and John Chambers, 
who was brainy and eloquent; so the array 
of legal talent was notable. 


NEWPORT. 

Campbell is a long, narrow county which 
formerly comprised all the northern part of 
Kentucky, and numbered then, as now, dis- 
tinguished men among the members of its 
bar. It is said the county has furnished 
many novel points of law for decision by the 
court of appeals, and since the formation 
of the present boundary, the county has 
had as many causes, that are now known as 
leading cases, as any county of its size in 
the State. James Morehead, a governor of 
Kentucky, was one of the ablest lawyers in 
the State, and a scholarly gentleman. 

Henry Stanberry was a lawyer of great 
ability. Although a native of New York he 
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was for some time a member of the Newport 
bar. He was attorney general of the United 
States under Andrew Johnson, and aided in 
the defense of President Johnson, before the 
United States Senate, for impeachment, in 
1868. 

Edwin Waller Hawkins, the Nestor of the 
present Campbell County bar, came to the 
bar more than half a century ago, and has 
been in active prac- 





is a leading lawyer at the present Covington 
bar. He was his grandfather’s partner dur- 
ing the last years of his life. He is a lawyer 
of unexceptional ability, and is frequently 
chosen as special judge. He is a close 
reasoner and a fine speaker, considered “a 
power on the stump, and a dangerous op- 
ponent in debate.” He is a leader among 
the Democrats of his district, was chairman 

of the Democratic 





tice ever since. He 
is now. eighty-two 
years old, and a mem- 
ber of his bar says: 
‘Long may he be 
spared; honest has 
been his_ practice, 
pure his life.” He 
was mayor of New- 
port before the war, 
and has always been 
considered the best 
authority on land law 
in his section of the 
State. 

Thomas P. Caroth- 
ers is a fine lawyer 
and genial gentleman. 
He was city solicitor 
for two terms. He 
has been engaged in 








Executive Committee 
of Kenton County for 
several years, and 
president of the Jeffer- 
son Club, the largest 
Democratic club in 
the State. 

It isthe proud boast 
of Covington that she 
has given to the 
nation one of its fore- 
most men, John G. 
Carlisle, late secre- 
tary of the treasury. 
Mr. Carlisle’s style as 
a lawyer is simple, 
plain, direct, distinct, 
and his arguments 
are Clear, forcible, 
logical and convinc- 
ing. He _ possesses 








some of the most 
important cases in the 
county, and is for- 
midable before a jury. He is a leading 


Democrat, and has held responsible positions | 


on the executive committees of his party. 


COVINGTON. 

Kenton County is one of the smallest in 
the State, but has had many prominent and 
talented lawyers. 

Judge James Pryor was a splendid lawyer, 
a learned judge, and a gentleman of the old 
school. He was a circuit judge for some 
years, and a professor in the Louisville Law 
School. His grandson, James Pryor Tarvin, 


JOHN G. CARLISLE, 





great power in ex- 
plaining general prin- 
ciples of law and is 


| one of the ablest lawyers in the United 


States. He is said to have been one of the 
finest speakers Congress has ever had, and, 
although a devoted Democrat, he was so 
just that at the close of the Forty-ninth Con- 
gress, the Republican members presented 
him with a splendid silver service, as a 
token of their respect for him. 

John William Menzies began the practice 
of law in Covington in 1841. It is men- 
tioned as a curious fact that every member 
of the Kenton County bar of 1841 was at 
some time a member of the General As- 
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sembly of Kentucky. Judge Menzies, while 
a member of the legislature, secured an 
amendment to the charter of the Lexington 
and Covington Railroad, necessary to its 
successful operation. He opposed the Con- 
stitution of 1850, on the ground of “the 
multiplicity of popular elections provided 
for by it, as likely to increase the number 
and power of corrupt voters.” He was an 
able and successful lawyer, and an upright, 
honorable judge. For twenty years he was 
chancellor of his district. He is to-day the 
Nestor of the Kenton bar, and the sole sur- 
vivor of the lawyers he found there in 1841, 
and is respected by all for his legal learning, 
judicial integrity, and the purity of his pri- 
vate life. 

There have been few important cases in 
northern Kentucky in the past twenty years 
in which William H. Mackoy has not been 
engaged, and it has been the exception 
when he was not successful. He is a 
splendid lawyer, and it is not strange that 
he is one of the leaders of the bar in Ken- 
tucky. I am told that, with all the honors 
which have been bestowed upon Mr. Mac- 
koy, he is, perhaps, prouder of the fact that 
he is an A. M. of the University of Virginia 
than of anything else. There are many old 
students of this grand old institution among 
the prominent Kentucky lawyers, and they 
are all very loyal to their alma mater and 
fond of speaking of her glories and the 
clever men she has sent forth. One of the 
most popular professors who was ever con- 





nected with the University was the late 
John B. Minor (old John B., as he was af- 
fectionately called by his students) who was 
professor of law many years. Professor Minor 
was in the habit each year, with a twinkle 
in his eye, of calling his students’ attention 
to the old English law, which allowed “a 
man to chastise his wife with a stick no 
larger than his thumb,” but he would add, 
“ Young gentlemen, it is a law that it would 
be very unwise to try to follow, especially 
where the wives are Virginia or Kentucky 
women.” Mr. Mackoy is of fine Scotch an- 
cestry. In 1890 he was a member of the 
Constitutional Convention, serving on the 
Committees of Corporations and Municipal- 
ities, and he drafted the parts relating to 
trade subjects. He was made a member of 
the Committee on Revision, and rendered 
most important and valuable services. He 
was a delegate to the Sound Money Con- 
vention, and to the Monetary Convention. 
He has associated with him his clever son, 
Harry Brent Mackay. Some of his most 
important cases have been the extensive 
litigation in connection with the affairs of 
the Swift Iron and Steel Works of Newport, 
the celebrated case of Beal and Wickliffe, 
the City of Covington v. Casparis and Com- 
pany, and the Fidelity National Bank v. 
Armstrong, Receiver. 

William Goebel is one of the brainiest 
men in Kentucky. He is possessed of great 
talent, and is one of the leading lawyers of 
the State. 
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LAW LIBRARIES IN COLONIAL VIRGINIA. 


By BERNARD C. STEINER. 


EARLY every Virginia gentleman was 

a lawyer and a justice of the peace. 
He was the leader of his neighborhood in 
the militia, and the dispenser of the law of 
the land. When the emergencies of the 
Revolution came, his mind was found ready 
to grapple successfully with the most impor- 
tant questions of government. His knowl- 
edge of English precedent was exhaustive, 
his skill in expounding constitutional law 
was remarkable. These facts are inexplica- 
ble, unless he had access to legal text-books 
and reports and unless he used this access to 
good purpose in making himself master of 
the legal lore of the day. He was not a 
mere easy-going, pleasure-loving man, but, 
in his leisure moments from the care of a 
great plantation, he employed his time in the 
study of political and legal questions. In- 
stances may be brought forward of men 
whose lives did not correspond to this de- 
scription. These were exceptions; we are 
describing the typical Virginia gentleman of 
the last century. 

From the faithful work of President L. G. 
Tyler in the “ William and Mary College 
Quarterly,” we are enabled to ascertain what 
were the resources of the Virginians in the 
way of law books. There were no public 
libraries in the colony save that of the col- 
lege at Williamsburg. The purchase of 
books for oneself and borrowing of books 
from a neighbor were the only means where- 
by a man could obtain knowledge of what 
had been published. So, in the detailed in- 
ventories of colonial estates, we are able to 
discover what were the literary resources of 
the planters. In his reprints of these inven- 
tories, President Tyler has enabled us to 
open the book closets of the colonial gentry 
and discover what they had to read. We 
penetrate even into “ Madam Wormeley’s 





closet” and find law books there, which had 
overflowed, doubtless, from the well-filled 
shelves of her liege lord. Oftentimes we 
learn at how many pounds of tobacco or at 
how many shillings those who made the in- 
ventory valued the books. Often, on the 
other hand, the skill of the local gentry was 
not equal to such appraisement, and the 
entry is merely “inventoried, not valued.” 

Let us take these library catalogues as we 
find them in the inventories. In Lower Nor- 
folk County, in 1648, John Kemp possessed 
Rastall’s ‘“‘ Abridgment of the Statutes,” 
and a part of the “Court Baron and Leet.” 
Though the latter was imperfect, the value 
of the two was put at two hundred pounds 
of tobacco. Kemp was of a period which 
had but few books; a half century later, 
when wealth had increased and a generation 
of men had sprung up who had no longer 
to act as pioneers in the wilderness, we find 
several notes of law books in inventories. 
In 1697, Capt. Thomas Cocke of Princess 
Anne County owned “ The Jure Maritimo,” 
in quarto, ‘“‘ The Office of a Complete Attor- 
ney,” in octavo, and ‘The Young Clerk’s 
Guide,” ‘“‘The Compleat Justice,” and “A 
Collection of the Laws of Virginia,” in 
‘‘twelves.” These books were the indis- 
pensable ones and are found in several cat- 
alogues. Capt. Christopher Cocke, in 1716, 
seems to have had some of these very books, 
but he had added to them others, such as 
Lord “ Cook’s” “Institutes,” Swinburn on 
“Last Wills and Testaments,” Shepherd’s 
“ Abridgement of the Common Law,” the 
‘“‘Scrivener’s Guide,” the ‘“‘ Compleat Solici- 
tor,” the ‘“Judge’s Resolutions upon the 
Several Statutes of Bankrupts,” and a “ Cat- 
alogue of Law Books.” 

These were small collections. The first 
large one was contained in the library of 
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Capt. Arthur Spicer of Richmond County, 
who died in 1699, leaving a considerable 
number of legal works. He was well supplied 
with form books, and owned Herne’s ‘‘ Con- 
veyances,” West’s ‘“ Precedents,’ Herne’s 
“Precedents,” West’s ‘ Symbolographia,” 
‘A Book of Entries, by J. H.,” the “ Attor- 
ney’s Academy,” Browton’s “ Collections of 
Orders in Chancery,” Horne’s “‘ Mirrors, Dec- 
larations and Pleadings,” ‘“‘ The Mysteries of 
Clerkship,” ‘‘ The Clerk’s Tutor,” ‘“‘ The Con- 
veyancer’s Light,” and ‘The Practical Reg- 
ister.” Among his other text-books were 
Dalton’s “ Justice,” “Terms of the Law,” 
Kitchin’s “Jurisdictions of Courts,” ‘‘ The 
Office of Executor,” “The Layman Law- 
yer,” Finch’s “‘ Law,” “ The Law concerning 
Justices,” William Noys’ ‘Compleat Law- 
yer,” Judge Jinkin’s Works, “The Office of 
a Justice,” by William Lambert, ‘‘ A Prepar- 
ative to Pleading,” ‘“‘ Fines and Recoveries,” 
Perkins’s ‘‘ Treatise,” Fleetwood’s “ Office of a 
Justice,” Keble’s ‘‘ Justices.” How they are 
all forgotten! Who knows or cares what was 
the subject of Perkins’s learned treatise, or 
what was discussed by Judge Jinkins in his 
judicious works! 

It is noticeable how the Virginians for- 
tified themselves in justice’s practice, by 
having at their elbow Fleetwood, Keble and 
others whose very names are gone. Captain 
Spicer was wide in his legal tastes, owning 
Bacon’s “‘ Elements,” Wingate’s ‘‘ Body of the 
Common Law,” “ A Dispute between a Ci- 
vilian and a Common Lawyer,” “ Index of 
Sentences,” ‘‘ Life of Sir Matthew Hale,” 
“Practical Part of the Law,” Noys’s ‘‘ Max- 
ims,” “ Magna Charta,” Wingate’s “ Abridge- 
ments,” ‘“ Directions for the Study of the 
Law,” “ The Office of Executor.” In stat- 
utes, he possessed Rastall’s ‘‘ Collection,” 
“ Pulton’s” “ Statutes,” and the Statutes at 
Large from 1640 to 1675. Tottle’s “ Re- 
ports,” Croke’s ‘‘ Reports,” and a ‘“‘ Table to 
Cook’s Reports,” were also to be found on 
his shelves, and are the earliest reports we 
have noted in Virginia. 





Captain Spicer had evidently used his 
books thoroughly and not always with the 
greatest care, while he had not kept up with 
the newer works, so that his whole law library 
was only valued at 45. The appraisers 
note that most of the books were “old, 
broken and damnified.” 

Col. Ralph Wormeley of Rosegill, in 
Middlesex County, died two years later, in 
1701. He was one of the chief of the colo- 
nial gentry, a member of the Council, and 
secretary of Virginia. From the prominence 
of his family, he had received the best edu- 
cation England could give and had studied 
at Oriel College, Oxford. His library was 
a marvelous collection for that day and gen- 
eration and was rich in all sorts of works. 
In legal works, however, we do not find the 
variety we noticed in Captain Spicer’s li- 
brary, and the carelessness of the appraisers 
in referring to ‘‘an old Law Book,” without 
mentioning its title, and in giving us such 
enigmatical titles as ‘‘ The rule for granting 
passes,” or the ‘‘ Jurisdiction of Lawful Au-, 
thority,” makes it difficult for us to ascertain 
exactly what books he owned. Of course 
he owned the inevitable books on the office 
of justice of the peace, and the form books, 
such as the “ Clerk’s Guide,” and the “ Eng- 
lish Secretary.” It was natural, too, to expect 
Coke’s “ Institutes,’ Shepherd’s “ Abridge- 
ment,” ‘Lex Murkatoria” (sic), ‘“ Jure 
Mauritamo” (sic), the Virginia ‘“ Law 
Books,” and the English ‘Statutes at 
Large.” His official position and wide ex- 
perience in public life make it not surpris- 
ing to find in his inventory “The Office 
and Authority of Sheriffs,” two ‘“ Treaties 
(sic) of Government,” “The Foundations 
of Monarchy,” and the “Laws of New 
England,” as well as “ Privileges of the Bar- 
onage of England.” He was clearly some- 
what of a jurist and, as church and State 
were nearly allied in Virginia, he had occa- 
sion to refer to “An Abridgment of the 
Ecclesiastical Laws,” and ‘“‘ The History of 
Tithes.” Among more miscellaneous works 
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we note “The Earle of Stafford’s Tryal,” 
and the “Mirror of Justices.” We can see 
that the Virginia gentlemen could refer to 
works in the long winter evenings which would 
enable them to resist, with stubbornness and 
with reliance on English precedents, the de- 
mands of their governors sent out from the 
mother country. 

Col. Richard Lee of Westmoreland 
County, who died in 1715, at the age of 67, 
had doubtless found his law books of value 
to him in the sessions of the Provincial 
Council, of which he was a member. Like 
the rest, his reports were limited to Croke 
and Coke, but his works on constitutional 
law and government were such as we have 
not hitherto seen. We find him owning 
‘‘Governments and Obedience as they are 
directed by Scripture and Reason,” Thomas 
Smith’s “De Republica Anglorum,” and 
“ Titles of Honor.” He also owned several 
works on mercantile law, such as a “ Trea- 
tise of Maritime Affairs,” and “‘ A Compleat 


Book of Sea Laws,” while of more miscella-~ 


neous character are “ Practicle Part of the 
Law,” “Trials per Pais,” “Court Keeper’s 
Guide,” “‘ Institutio Legalis,” ‘‘ Les Termes 
de Loy,” “ Law Dictionary,” “ Laws of Ec- 
clesiastical Polity,’ Fitzherbert’s ‘“ Natura 
Brevium,” and a “ Collection of Penal Laws.” 

Another member of the Council, who died 
in 1718, leaving a small law library, was Ed- 
mund Berkeley. His library contained, of 
course, “The Country Justice,” “A Brief 
Treatise of Testaments,” ‘‘ The Young Clerk's 
Guide,” «‘ A Compleat Collection of all the 
Laws of Virginia,” and ‘“‘ An Abridgement of 
All the Statutes in Force.” He also owned 
‘A Guide to Constables,” and “ A Perfect 
Guide for a Studious Young Lawyer.” The 
library is a typical one and shows us the 
gentleman engaged in acting as justice of 
the peace, consulting the statutes of Eng- 
land and the colony, settling estates, and 
drawing up legal documents of all sorts. 

A similar library was among the effects of 
Capt. Charles Colston of Richmond County, 





who died in 1724. The “Jurisdiction of 
Court Leet,” and Beverly’s ‘“ Abridgement 
of Virginia Laws,” are the only books he 
owned which we have not found in most of 
the other libraries. 

Such cannot be said of the large collection 
of law books left by Richard Hickman, resi- 
dent of the city of Williamsburg, and clerk 
of the Council, who died in 1732. He owned 
somewhat over a hundred law books, and in 
his ample collection were to be found text- 
books, reports, form books and statutes in 
considerable number. Our old friends are 
here and with them many more, for exam- 
ple, in reports, Mr. Hickman possessed 
Hubbard, Modern,Saunders,“ Levizes,” Coke, 
Latch, Winch, Vaughan, Keylin, Brownloe 
and Muldsborough, Ventris, ‘The Second 
Year Book of Henry VI,” etc. In text- 
books his inventory mentions ‘Coke upon 
Littleton,” Plowden’s ‘‘ Commentaris,” Pow- 
ell’s “‘ Interpretation,” Puffendorf’s ‘‘ Law of 
Nature and Nations,” Wingate’s ‘‘ Maxims,” 
“The Orphan’s Legacy,” ‘“‘ The Law of Tres- 
pass,” Wellwood’s “Sea Laws,” ‘‘ Instructor 
Clericalis,’ in seven volumes, Hawkin’s 
“ Pleas of the Crown,” “‘ The Law of Obliga- 
tions,” Hale’s ‘“‘ Pleas of the Crown,” and 
others. His form books were numerous, 
among them being Cleft’s “‘ Entry,” ‘“‘ Mod- 
ern Conveyancer,” Lilly’s ‘‘ Conveyancer,” 
and Lilly’s “ Entrys.” The statutes of Eng- 
land, Maryland and Virginia, law dictiona- 
ries, etc., complete this noteworthy collec- 
tion of books. As clerk of the Council, 
Hickman needed to be a practiced lawyer, 
and, in his well-stored shelves, he had every 
opportunity for complete knowledge of his 
profession. 

As the years passed by, other books came 
into the inventories. Capt. Samuel Peachy 
of Richmond County died in 1750 and left a 
number of law books. Fitzherbert’s “ Natura 
Brevium,” and Croke’s “ Reports,” were 
among them, but we also find the unfamiliar 
names of Webb's “Virginia Justices,” 
“London Cases Abridged,” Boyer’s ‘“ Doc- 
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trine of Impeachment,” Jacob’s ‘‘ Modern 
Justice,” Kirkwood’s “‘ Grand Treatise of the 
Sea Law,” Wingate’s ‘Sermon Law,” 
“ Actions for Slander,” Godolphin’s ‘“ Lex 
Testamentaria,” and Sheppard’s “ Marrow of 
the Law.” 

As wealth increased, so did Virginian li- 
braries. Mr. George Davenport left a “ large 
collection of law books,” in 1766, and when 
the magnificent library of Col. William Byrd 
of Westover was sold in April, 1777, three 
hundred and fifty law books were found 
amongst its 4,000 volumes. So we see, 
from the records left in the county court 
houses, that the Virginians not only prized 





the traditions and principles of English 
jurisprudence, but also owned the best legal 
works of their day, and from these so fitted 
themselves for legal and governmental posi- 
tions that it is little wonder that, during the 
early years of the United States, their hold 
upon high Federal positions was of such long 
duration as to make other sections of the 
country grumble at the continuance of the 
“Virginia dynasty.” The Virginia gentry 
had been preparing themselves, during more 
than a century, for rule in a constitutional 
State and, when this was founded, they 
were the men best fitted for the public 
service. 


IRVING BROWNE AS A POET. 


HEN Thomas Noon Talfourd — then 
only barrister, and unaware that he 
would soon become Q.C., then sergeant, 
wearing the consecrated coif, and finally 
judge, to expire on the bench suddenly 
while pronouncing to a grand jury majestic 
words of warning towards duty — wrote his 
dramatic poem of “ Ion,” which Macready 
placed upon the stage of Drury Lane, the 
benchers of his Inn shook their wigs re- 
proachfully, and mourned that such a 
promising junior should imperil his chances 
at the bar by mixing his briefs with poetry, 
so fixed in their minds was the old notion 
that law was too jealous a mistress to put a 
side-saddle on Pegasus. Not even the illus- 
trious precedent of Sir William Jones placing 
his treatise on bailments and his poetic 
translations from the Persians side by side 
in the library of the Middle Temple could 
break down the prejudices of benchers against 
having their disciples flirt with Erato or 
Calliope. 
American lawyers have never entertained 





similar prejudices, so that their annals all 
over the Union have interwoven the laurels 
of the bar with the flowers of the poet 
when crowning the same individual. As 
witness the published poems of Joseph 
Story; the dramatic epic of his son who 
prepared also a treatise on the law of sales; 
or Recorder Vaux of Philadelphia; or Al- 
bert Pike with his classic odes; or Richard 
Henry Wilde, a great Southern jurist, with 
his tender lyric beginning “ My life is like a 
summer rose”’; or Attorney-General Benja- 
min F. Butler, who on one day would pen 
an opinion for a department, and on the 
next a poem for the “‘ Democratic Review” ; 
or his son, William Allen Butler. And now 
recently comes the monthly sitter in THE 
GREEN BAG’s Easy Chair, Irving Browne, 
with a daintily printed and daintily bound 
volume of poems well entitled ‘‘ The House 
of the Heart,” which his brother lawyers 
may place on their bookshelves beside the 
many bound volumes of that poet’s “ Albany 
Law Journal.” 
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Seldom have flowed better “ rivulets of 
pearl type through wide meadows of mar- 
gin,” than this poetical house exhibits. The 
title is most apt, for the lyrics group them- 
selves under subdivisions fantastically poetic 
in their very names, such as: “The Li- 
brary,” “The Bedroom,” “The Nursery” and 
“Tower ” and “ Garret,” or “‘ Windows that 
look upon street, or woods, or on church- 
yard.” 

A ramble through these pages exhibits 
poesy attached to ideas and ideals, as well 
as to harmonious thoughts and musical 
lines; also versatility of grave, gay, witty 
and tender topics. Many are Horatian in 
mold, and some hint of the style of Juvenal 
or Pindar, yet modern in tone and treatment. 
The author shows high imaginative power, 
even in mere choice of topics and appella- 
tions. In fact, he 


‘«‘ Finds tongues in trees, books in the running brooks, 
Sermons in stones, and good in everything.” 


At the window of the “Home of the 
Heart,” overlooking the sea, on the first 
page of his volume, the poet hears “‘ The 
voice of the shell,” with a refrain from its 
depths, first at morning of love, then at 
noontide of fame, and next at night of rest, 
closing thus: — 


««Oh, Love of the morning so dim; 
Oh, elusive Fame of the noon; 
Oh, prophecy of the evening hymn, 
Will my love come back to me soon? 
But the shell says only rest! 
Its single whisper is rest.” 


How Berangeric it all is! 

And the closing strain of the volume, as 
the moon is beheld from the tower of the 
Home of the heart, reads : — 


Irving Browne-as a Poet. 





«« And still Luna moves on in God's highway, 
Heedless alike of fond Endymion’s sighs, 
Of querulous man’s lament, of watchdog’s bay, 
And shows nor scorn, nor pity, nor surprise, — 
So shall she move ’til this trivial world 
In hopeless ruin and confusion hurled 
Shattered lies at the awful judgment day.” 


These few extracts will serve to show the 
extent of Irving Browne’s poetic grasp from 
the first to the last of his 155 pages. 

Once, one X-ray turns upon the poet and 
develops the lawyer in these verses entitled 
“Two faces seen at the window of a jail.” 

Upon page 101 isa “ Christening Hymn” 
that should at once find place in a church 
hymnal, and could be sung to the good old 
Puritan tune of “ Dundee.” 

The poems collected in the lyric entitled 
“How a bibliomaniac could bind his books ” 
challenge even the ingenuity in that direction 
of Tom Hood, and the lyrics sung in “ The 
Nursery ” to the little ones, equally challenge 
the tenderness, in a similar behalf, of the 
late Eugene Field. Few can read the lyric 
entitled ‘“‘ Man’s Pillow,”— first, on a mother’s 
breast, and lastly in old age when death 
hovers, — without feeling the perusing eyes 
to moisten. 

Upon the whole, the volume is precisely 
one for the lawyer on his summer vacation 
to take to the hammock on the seaside 
piazza, or under the trees, or by the brook- 
side, reading from it at any of these retreats, 
upon an August or September afternoon, 
the poem entitled “ A Vision of Ships,” or 
“Bob White” and his treetop song, or 
“The Water Nymph”; and no tourist to 
the White Mountains or the Catskills could 
fail of delight at perusing the playful lyric 
entitled “A Bed in a Country Inn,” which 
smacks of the memories of a lawyer upon 


circuit. 
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CONVICTED BY A DREAM. 


By Georce H. WESTLEY. 


HILE glancing through one of the 

earlier volumes of THE GREEN BAG 
—I frequently do so to entertain an odd 
moment—I came across an article entitled 
“Dreams Before the Law Courts”; and 
as I read the interesting cases therein de- 
scribed, my mind reverted to a remarkable 
criminal trial which I had once heard of as 
having taken place in Franklin County, 
Vermont. On looking the matter up I find 
it to have been substantially as follows !:— 

About the year 1840, Eugene Clifford 
deserted from the British army in Can- 
ada, and, escaping his pursuers, made his 
way into the little town of Fairfield, Ver- 
mont. Here he took up his abode and 
secured work upon a farm. Being a man 
in the prime of life, of stalwart form and 
good bearing, Clifford soon won the affec- 
tions of a buxom widow who lived in the 
neighborhood with her two children, and 
in due time they were married. The widow 
brought him property to the value of about 
two thousand dollars. 

One Sunday in October, only a_ few 
months after the wedding, Clifford and his 
wife and step-children started to cross the 
lake in Fairfield, with a view to visiting 
some acquaintances on the opposite side. 
The day was cloudy and cold, and a strong 
wind was blowing from the west. The boat 
which Clifford had borrowed was by no 
means a safe one; it was roughly built and 
altogether unfit to be out in stormy weather. 
Nevertheless the venturesome pair started 
off, Mrs. Clifford and the little ones seated 
in the stern, and the husband rowing. It 
is important to say that the woman and 
children were wrapped up in two shawls, one 
a silk and the other a Highland plaid. 


1 Thanks are due to Mr. J. J. Beardsley for assistance in 
the presentation of these facts. 





The lake was about three miles long and 
three-fourths of a mile wide. As before 
stated the weather was boisterous and 
cloudy, and so it does not appear that the 
boat was observed by anyone after it had 
got fairly away from the shore. Therefore 
there was none to witness the drowning of 
the wife and children, and none to tell the 
story of the sad affair save the surviving 
husband. His report was this: That as 
they approached the side of the lake to 
which they were voyaging, the boat gave a 
sudden lurch and the three unfortunates 
were thrown into the water; that he sprang 
to the stern of the boat to save them, when 
his sudden movement capsized the boat; 
that being himself pitched out he immediate- 
ly sank, and after struggling and strangling, 
he rose to the surface and grasped an oar; 
that on looking around for his wife and 
children, he could see no sign of them; 
that with great difficulty he managed to 
keep himself afloat, until at length, his feet 
touching the bottom, he waded to shore. 

While this story was generally believed, 
there were certain circumstances connected 
with the case which in some minds aroused 


suspicion. In the first place, it appeared 


| that Clifford gave the earliest information 


of the accident at the boathouse, where 
he arrived late that same afternoon. Now to 
reach this house he must have traveled at least 
two miles, passing by or near several inhab- 
ited dwellings. When he arrived at the 
boatman’s, his clothes and hair were drip- 
ping with water, so much so that at his trial 
it was insisted that he must have renewed 
his bath on the way, to corroborate and 
give force to his story. Under Clifford’s 
guidance, search was made for the bodies, 
and they were found a few yards from the 
land at a place ten or twelve feet deep. 
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The boat, partly filled with water, was dis- 
covered further along the shore, whither it 
was supposed to have drifted. It was re- 
marked, in connection with the finding of 
the bodies, that neither of the shawls was 
upon them, nor could the most careful 
search discover the whereabouts of these 
highly colored articles of dress. 

It is not stated that there was any inquest 
held over the bodies; but we learn that Clif- 
ford was put under arrest, and a court of in- 
quiry held by two magistrates of the town, 
All the facts attainable, which were practi- 
cally no more than I have related, were con- 
sidered, and the prisoner was discharged, the 
court deciding that there was not sufficient 
evidence to hold him for further trial. 

Thus far the case is of no greater interest 
than the ordinary. But now comes the 
strange part. Ten days later, Clifford was 
again arrested, this time on the evidence of 
a woman who hada dream. The new wit- 
ness was a Mrs. Marvin, who lived nearly a 
mile and a half from the lake, and fully two 
miles from the scene of the drowning. She 
dreamed that she saw Clifford, after he had 
drowned his wife and children, come out of 
the water bearing the two shawls in his 
arms and, proceeding to a point some fif- 
teen or twenty rods from the shore, through 
timber and undergrowth, deposit them in a 
clump of alder-bushes, twisting them to- 
gether and matting and tangling the grass 
over them. The spot was fixed in the 
dreamer’s memory by a fallen tree beside 
the hiding place. 

Thus far the dream related to the past, 
but before it ended she also saw what was 
to be Clifford’s punishment. She dreamed 
that he would be tried, and upon her testi- 
mony convicted of the crime of murder; 
that he would not be hanged, but would 
remain in prison until, by slow decay, mind 
and body should perish. 

This dream was continued for three nights 
in succession, and on each morning Mrs. 
Marvin repeated it to her husband and 





family. So convinced was she that she had 
received a message to be obeyed, that she 
begged her husband to accompany: her to 
the spot, in order that the shawls might be 
found, and the guilty man brought to jus- 
tice. But he remained incredulous, and for 
a day or two the matter was postponed. 
At length she persuaded a couple of her 
neighbors to go with her, and they started 
out on their strange quest. 

They went first to the spot on the shore 
which was now well known as the scene of 
the tragedy. Mrs. Marvin herself had never 
been to this place before. The trio then 
walked inland through timber and_ under- 
brush for a dozen rods or so, when Mrs. 
Marvin suddenly exclaimed: ‘ Look, there 
it is; that is the clump of alders I saw in 
my dream!” and coming a little nearer she 
added, ‘‘and there is the fallen tree.” Ex- 
citedly they approached the clump and dug 
into the tangled grass at its root, when pres- 
ently, behold the shawls! wadded up and 
twisted together, still moist, and slightly 
flecked with sand. 

The authorities being notified of this dis- 
covery, the machinery of justice was set in 
motion, and, as before stated, Clifford was 
again arrested. A second court of inquiry 
was held, witnesses were summoned and 
sworn, and among them, of course, Mrs. 
Marvin, who, under oath, related her dream 
and the steps she had afterwards taken 
to discover the shawls, which were now 
produced in court. She was known to be 
a woman of irreproachable character and 
sound sense, and her testimony passed un- 
challenged. ‘A full and perhaps fair inves- 
tigation was had,” says Mr. Beardsley, “ with 
little regard to legal formalities, but with 
honest intent by the magistrates to do jus- 
tice. In spite of themselves, they, in com- 
mon with others, interpreted the dream to 
mean, ‘Thus saith the Lord.” Clifford 
was bound over and committed to prison 
without bail. 

At the next April term of the Franklin 


: 
| 
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County Court, the prisoner was indicted for 
the murder of his wife. At the trial Judge 
Redfield, one of the judges of the Supreme 
Court of Vermont, presided; Orlando 
Stevens appeared in behalf of the State, and 
H. R. Beardsley and Stephen S. Brown 
represented the defense. All four of these 
names will be remembered by old Vermonters 
as belonging to men of high standing in the 
legal profession. The evidence elicited from 
the various witnesses was presented. The 
dream was not related in full, that portion 
of it which seemed to forecast the future 
punishment and treatment of the prisoner 
being for obvious reasons excluded, but it 
was found impracticable to separate it from 
the discovery of the shawls, and so much of 
it as was necessary for this was told, in spite 
of objection and protest, to the jury. 

When the witnesses had all been exam- 
ined, the case was fully argued on both 
sides, the evidence commented upon, and 
the concerning the case explained 
to the jury. Judge Redfield then delivered 
his charge. In speaking of Mrs. Marvin's 
dream, he told the jury that they should 
wholly disregard it; however truthful it 
might be, it was not evidence; and though 
it might have led to the discovery of the 
shawls worn by the deceased at the time of 
her death, as from the evidence it doubtless 
did, still it should have no more effect upon 
their minds in regard to the defendant’s 
guilt than if they had been found by acci- 
dent or ordinary search. 

The jury retired; and, after a long consul- 
tation, returned into court. The foreman 
and the prisoner were made to face each 
other, and the vital question was put: ‘‘ What 
say you, Mr. Foreman, is the prisoner at 
the. bar guilty or not guilty?” There was 
a moment's silence, and then came the reply, 
“Guilty.” Clifford turned as pale as a 
ghost and would have dropped to the floor 
had he not been upheld by the sheriff and 
In this insensible condition 


law 


his assistants. 


he was carried back to jail. 





A day or two later he was brought into 
court to receive sentence. Being asked if 
he had anything to say why judgment of 
the law should not be pronounced upon him, 
he arose and tried to speak, but his tongue 
seemed paralyzed of utterance. After afew 
appropriate words to the prisoner, the judge 
pronounced sentence in accordance with 
the law then in force: ‘‘ That you, Eugene 
Clifford, be taken from here to the jail from 
whence you came; that from thence you 
be taken to Windsor, in the County of 
Windsor, and there be committed to the 
State’s prison, and there kept and held in 
solitary confinement for the term of one 
year; and that you thus be held and kept 
within the said prison, until the Governor 
of the State issue a warrant under his hand 
and official seal for your execution; and 
that at the time and place mentioned there- 
in you be hanged by the neck until you are 
dead.” 

While legal interest in the case may close 
at this point, it is worth while to give the 
sequel. It will be remembered that Mrs. 
Marvin’s dream followed Clifford to his end. 
Let us see how the facts accorded with the 
forecast. Shortly after Clifford was put in 
solitary confinement, his mind began to 
weaken, and each succeeding month found 
him less and less himself and less and less 
aman. He became possessed with the idea 
that the jury who tried him, instead of find- 
ing him guilty, had declared him not guilty. 
So persistently did he harp upon this, that 
the warden of the jail was induced to write 
his lawyers to ascertain if there were or 
possibly could be any mistake about the 
verdict. The reply he received assured him 
that there was not. Clifford’s mental and 
physical decay went rapidly on. Before a 
year had expired he had become a hopeless 
wreck in body and mind. He was trans- 
ferred from prison to the insane asylum at 
Brattleboro, Vermont, and there he soon 
afterwards died, his career closing exactly 
as had been foretold in Mrs. Marvin’s dream. 
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JAPANESE CAUSES CELEBRES. 


SOKICHI: 


II. 
OR THE MAN WHO WOULD NOT BETRAY HIS BENEFACTOR. 


By Jonn H. Wicmore. 


MONG the chief qualities which ren- 

dered Oka, Lord of Echizen, at once 
feared, admired and trusted by the towns- 
people of Yedo, was his marvelous capacity 
for discerning character in a moment’s ob- 
servation of those who came before him. 
The case of Sokichi illustrates (at least in 
local tradition) not only these profound 
powers of penetration attributed to Oka, but 
also the force of the sentiment of gratitude 
as evinced in the steadfast self-sacrifice of a 
humble Yedo citizen. 

It happened, one morning (the 5th of 
April, to be particular), about the middle of 
the last century, that, as Oka was proceeding 
through the streets to the court, the sound 
of the fire-bells near by led him to change 
his course, but as he passed in his chair 
through a narrow side-street, his attention 
was attracted by the noise of an altercation 
proceeding from a pawn-shop. 
(to whose face Oka instinctively took a dis- 
trust) was administering a beating to a re- 
spectable, but needy-looking tradesman ; and 
at the moment Oka passed, he heard the 
samurai exclaim, ‘‘ You rascal! you swind- 
ler! I was the one that did the work for 
this!” His constables soon had the people 
out before him and heard their stories. A 
woman, Osugi, whose face bore traces of grief 
and distress, was the principal personage, 
and with her was her nephew Kohachi, the 
one who had been using the stick. The 
woman was the wife of Sato Jubei, the re- 
tainer of a knight whose family had fallen 
into pecuniary distress. Jubei had two nights 
before drawn a part of his master’s stipend 
from the treasury, and on his way home had 
been foully murdered in a dark street by an 


A samurai | 





* debt. 


unknown man. -.The nephew, Kohachi, had 
called at his house in the afternoon to bor- 
row money of him, and having learned his 
whereabouts, started to meet him. But he 
never saw Jubei alive again. The next morn- 
ing the uncle’s body was found by the road- 
side, with a long sword-wound on the neck, 
and by its side the corpse of his faithful 
attendant. The fifty xyo in gold, which he 
was to have drawn for his master, was not 
to be found, but an inquiry at the treasury 
showed that he had certainly received the 
money. There was no clue of any kind to 
the murderer. If the grief of Jubei’s family 
was great, their pecuniary condition was now 
equally distressing, for their share of this 
stipend had thus been lost to them, and 
nothing. now remained but the usual resort 
of the poor, the pawn-shop. Here they 
were, Osugi and her nephew Kohachi, on 
the succeeding morning, just before Oka saw 
them, when there entered a poorly dressed 
merchant bent on settling a long-standing 
To their astonishment and horror he 
drew out of his pocket, as he proceeded to 
make the payment, the crépe purse which 
had belonged to the murdered man. They 
knew it by the yellow color and by the 
spray of wisteria-blossom embroidered on it. 
The woman shrieked, and the nephew with 
a cry sprang upon the man, and was en- 
deavoring to overpower him, when the con- 
stables came up. When the man Sokichi’s 
turn came to speak, he had only protesta- 
tions of innocence to make; and Oka finally 
ordered all the parties to appear in court 
next morning, sending Sokichi along mean- 
while with two constables. 

In the interval Sokichi had time to reflect 
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what course to pursue. He was in fact 
utterly innocent of the charge now to be 
made against him. But he had nevertheless 
obtained the purse and its contents under 
circumstances so peculiar that every senti- 
ment of honor and gratitude forbade him to 
reveal the facts at the present time. Sokichi 
had been, like his fathers before him, a dealer 
in second-hand clothes. The family had 
never been anything but poor, and as 
Sokichi’s parents had died when he was 
quite a child, he and his sister had been 
brought up by the grandparents, who in 
their turn were now utterly dependent on 
him. The day came at last when Sokichi 
was compelled to raise money by disposing 
of the one remaining treasure of the house, 
till now left religiously untouched. On the 
second night before his arrest he had been 
returning home with the money (fifty xyo 
gold) in his pocket, when he was set upon 
by two men, and robbed of it all. The 
greater part of the money had been intended 
for a miserly blind money-lender, who had 
of late been threatening in his demands, and 
Sokichi now saw before him the disgrace of 
the family name and the life of a ruined 
bankrupt. He speedily unwound his sash, 
climbed a wayside tree, and fastening one 
end to his neck and the other to a branch, 
precipitated himself into mid-air. But the 
branch was rotten, and the sudden shock 
broke it short off and let Sokichi to the 
ground, stunned and half-choked. As he 
lay there in a stupor, footsteps approached, 
a pair of hands lifted him to his feet and 
began to adjust his dress, inquiring the cause 
for a resolution so plainly indicated by his 
appearance. Sokichi told him the story of 
his misfortunes. The man heard it with ex- 
pressions of sympathy, and at its close took 
out a purse, embroidered with wisteria, and, 
pressing it quickly into his hand, went off 
into the darkness. Sokichi called and ran 
after him to learn the name and abode of 
his benefactor, but he had disappeared. It 
was when Sokichi, rejoicing in his replen- 





ished resources, had gone to the pawn-shop 
to settle a long-standing account, that he 
had been pounced upon by Kohachi; and 
the result found him a prisoner of the law 
on a charge of which he was entirely in- 
nocent. 

But the true explanation seemed clear 
enough to Sokichi, and to his mind there 
was but one course open to him. To betray 
his benefactor, to throw the crime on the 
true offender, would be the act of one dead 
to all sense of honor and gratitude; for 
Sokichi never doubted that the man who 
had given him the purse was the real robber 
and murderer, and his suspicious haste in 
avoiding identification served to remove all 
doubt. Sokichi, then, if necessary, would 
confess to crime and let Oka do with him 
what he pleased, but he would in no way 
do anything to reveal the guilt of his gener- 
ous benefactor. Such was Sokichi’s philos- 
ophy, and when he came up for examina- 
tion he loyally stood by it. 

Oka had made inquiries as to his history 
and reputation, and what he heard had con- 
firmed the good impression he had received 
of Sokichi’s honest face. He had made up 
his mind that the man was not the real 
offender; and it was an entire surprise to 
him when Sokichi, at the first question, con- 
fessed his guilt, begging only that the news 
might in some way be kept from his grand- 
parents, who would be heart-broken to know 
of his great disgrace. ‘‘ How did you kill 
these men?” said Oka. ‘ With a carving- 
knife,” said Sokichi, for he knew Oka would 
not believe that he, a tradesman, had killed 
two samurat with a sword, the professional 
weapon of the samurai. ‘‘ But the wounds,” 
said Oka, “are over a foot long; you could 
not have made them with a knife. Where 
was it you attacked them?” “ Inside the Gate 
of the New Bridge,” said Sokichi, for he had 
heard the rumor of the murder. ‘ That is 
curious,” responded Oka, “for the bodies 
were found without the Gate.” At length, 


Sokichi kept silence, for he only entangled 
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himself in contradictions. The confession 
was a consideration which Oka could not 
disregard, and so in spite of his conviction 
of Sokichi’s innocence, he remanded the 
latter to jail until further developments. 
Meanwhile he had his own hypothesis as 
to the guilty one. 

Then a strange thing happened. As 
Sokichi left the court house, in the rude litter 
used for criminals, a man passed into the 
court,apparently bent on legal business,whose 
face seemed somewhat familiar. A glance 
of half-recognition passed between them. It 
was the man who had given him the purse. 
For an instant it seemed to Sokichi as though 
the opportunity for saving himself ought not 
to be rejected. Then his better feelings con- 
quered, and he put away his base impulse, 
and thanked fortune that he was not such a 
man as to gain a little longer life by bring- 
ing evil upon the man who had once saved 
that life. But the passer-by, too, had rec- 
ognized Sokichi, and the thought instantly 
came over him that it must be the purse or 
something connected with it that had brought 
Sokichi into this plight. So, without taking 
the time to inquire, he returned to his house, 
got pen and paper, and wrote out an affi- 
davit to the following effect : — 

“On the 3d of April, in the evening, I 
took a sedan chair from Bancho ward to 
Horsedealers’ ward. The cushion was still 
warm from the previous occupant when I 
entered, and a purse was lying upon it, em- 
broidered with wisteria, and containing some 
forty or fifty ryo. I put it in my pocket, 
intending to report its discovery next day, 
but after I had left the chair, and was pass- 
ing along the street, I saw on the ground, 
insensible, a young man who had been try- 
ing to commit suicide. I restored him to 
consciousness, and when he told me that he 
had just been robbed of the last ryo he had 
in the world, I took out the purse, on the 
impulse of the moment, and forced it upon 
him. I then left him, but, as it seems that 
he has been accused of stealing the purse, I 





hasten to inform you that he is entirely in- 
nocent.” 

Oka, when he read the affidavit, pro- 
ceeded to summon both Yagobei (for that 
was the man’s name) and Sokichi, and be- 
gan by questioning the latter. ‘I learn,” 
he said, ‘‘that you have been trying to de- 
ceive me, and that you really received the 
purse from this man here, and did not steal 
it at all.” But Sokichi, now convinced ut- 
terly that his benefactor was the real thief 
and had confessed to save Sokichi, was de- 
termined not to be outdone in generosity, 
and made one last effort to complete his 
sacrifice. ‘‘ This man is a liar,” he protested, 
‘“‘T am the one who killed the men and stole 
the money, and whoever denies it speaks 
falsely.” When Oka perceived this noble 
attempt of Sokichi to defend his benefactor, 
he was filled with admiration, and said to 
himself that he had seldom seen such noble 
self-sacrifice in one so young. But he saw 
that as far as Sokichi went there was nothing 
more to be learned, so he turned to Yago- 
bei and asked him about the chair-bearers, 
the appearance of the chair and a few other 
details. On the next day he had all the 
chair-bearers from Asakusa district to Ushi- 
gome district, a distance of several miles, 
summoned to court. They came in obe- 
dience to the summons, a motley throng, and 
ill at ease, for a summons from Oka never 
failed to send a thrill of apprehension to 
every Yedo townsman, whose conscience 
could not show the very whitest record. 

The examination proceeded, and after 
several clues had been followed up, the 
matter was narrowed down to this: That 
two sedan-bearers were found who had car- 
ried Yagobei that evening; that the passen- 
ger just before him had got into the chair 
in a drunken condition, and had gone off in 
an unknown direction; that the only thing 
noticeable about him was that he carried a 
lantern marked “ Yorozu Mago,” and that 
there was a tea-house near the New Bridge 
kept by a man named Magohachi, of the 
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Yorozu House. So this man was sum- 
moned. Now it happened that the Kohachi 
already mentioned, the nephew of the mur- 
dered man, had recently spent much money 
at this tea-house, and was, in fact, the man 
to whom Magohachi had lent a lantern on 
the night in question. All of this Mago- 
hachi readily confessed in great trepidation, 
for he had been surprised at the amount of 
money the man was spending, and was anx- 
ious to clear himself of all suspicion in 
connection with the man’s conduct. 

So Kohachi was summoned, and Oka 
charged him directly with the murder of 
his uncle, and the robbery of the fifty ryo. 
But Kohachi stoutly protested his innocence, 
and laid the charge to the malice of his en- 
emies. Then Oka said to the sedan-bearers, 
who had been brought in while Kohachi 
spoke: ‘‘ Do you know this man?” And they 
answered, “‘ He is the same drunken sam- 
urai whom we carried on the night of the 3d 
of April.” Then Oka asked Magohachi, 
the tea-house keeper: ‘Do you know this 
man?” And he answered: “ This is the man 
who has caused all the trouble. I lent you 


a lantern that night, and you never returned 
it. Sorry I am for the day I first knew you, 
for this disgraceful affair has brought me 
and my family into great trouble, and is 
ruining our business.” 


But Kohachi vehe- 





mently protested that they were all liars, 
and that secret malice was the motive of 
their declarations. 

Then Oka commanded silence and said: 
“Kohachi, you have forgotten the meaning 
of the phrase, ‘ the eyes of God,’ which is, 
that though darkness is about you, Heaven 
does not permit your evil deeds to pass 
unseen. Do not hope to escape the results 
of your wickedness, for justice never fails to 
bring the evil man to his just deserts. / 
know you to be the guilty man, and by a con- 
Session out of your own mouth. On that day 
when this innocent man was arrested, I was 
passing, and I heard your words when you 
said, ‘I was the one that did the work for 
this.’ Know, then, that when I heard these 
words, and saw your hypocritical face, I di- 
vined the true robber and murderer. Wit- 
nesses have been brought who have con- 
victed you before all men, but from the be- 
ginning I knew where the guilt lay.” 

Then Kohachi broke down and confessed 
the story of the crime from beginning to 
end. The people were loud in their praises 
of Oka, and none more than the relatives of 
the deceased, to whom had been revealed 
with the plainness of day the unwel- 


come truth that the murderer was the un- 
filial beneficiary of the faithful old re- 


tainer. 
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CURRENT TOPICS. 


A MARGINAL TRESPASS. 
(Cole v. Drew, 44 Vt. 49; 8 Am. Rep. 362.) 


The highway sides on plaintiff’s land 
Were overgrown with weeds and grass, 
Which high as children’s waists didst stand, 
And when they sought to school to pass, 
Wet through their pants and petticoats, 
And raised up white spots in their throats. 


So Mrs. Drew, defendant’s wife, 
Directed by the road-surveyor, 

Cut down the grass to save their life, 
And, like a careful house-purveyor, 

Bestowed it on her husband’s horse, 

Without an atom of remorse. 


The harvest weighed but twenty pounds, 
But plaintiff, bent to have his own, 
For trespass on his lawful bounds, 
Sued for a crop he had not sown, 
And, as the circumstances showed, 
One which he never would have mowed. 


Now when this sharp penurious Yankee 
Was told the verdict of the jury, 

He did not stop to give them thank-ye, 
But rushed from court in sudden fury, 

For they a wholesome lesson meant, 

And gave him damages — one cent! 


But like the average of folk, 
Not letting well enough alone, 
Forgetful of the case in Coke — 
By name “ Six Carpenters ” ’tis known — 
Defendant angry “ ’pealed it up,” 
And thus he filled with wrath his cup. 


“A trespass ad initio, 

The taking and the feeding show; 

* De minimis non curat lex’ 

We'll not apply, our brains to vex;” 
So said the court, upon appeal, 

And dampened down defendant’s zeal. 


So plaintiff got his costly cent, 
Defendant paid a bill of costs; 

Both parties gave their passions vent, 
And left the weeds to heat and frosts; 

But little recked each wise attorney, 

He did not have to tramp that journey. 


. 





This is the smallest case of any 
That lawyers con by midnight lamp; 
It beats that of the English penny,! 
And that of the deficient stamp, 2 
And shows how great a fool he is 
Who litigates de minimis. 


CONNIVANCE. — A very interesting point is decided 
in Dennis v. Dennis, 68 Conn. 186; 34 L. R. A. 
449: ‘*A woman who authorizes her attorney to 
employ detectives to watch her husband, whom she 
suspects of infidelity, for the purpose of obtaining 
evidence which will entitle her to a divorce, and who 
goes with them at a time appointed to surprise him 
in a compromising position with a lewd woman em- 
ployed by them for that purpose, may be found to 
have known that the woman’s movements were gov- 
erned by them, so as to show connivance on her part 
which will bar her right to divorce.” The Court said : 


“Connivance is the corrupt consenting of a married 
party to that conduct of the other of which afterwards com- 
plaint is made. It bars the right of divorce because no 
injury is received: for what a person has consented to, he 
cannot set up as an injury. Connivance is a thing of the 
intent resting in the mind. It is the consenting. But the 
connivance may be the passive permitting of the adultery 
or other misconduct, as well as the active procuring of its 
commission. If the mind consents, that is connivance. 
Ross v. Ross, L. R. 1 Prob. & Div. 734; Pierce v. Pierce, 
3 Pick. 299; 15 Am. Dec. 210. The connivance of the 
plaintiff is established as a fact upon evidence to the ad- 
mission of which no objection was made, and we suppose 
this to be a conclusion which this court cannot revise.” 


Then follows a statement of the facts, and the court 
continue : -— 


“ Her conduct then and ever since might well be deemed 
to cast a reflex light on her knowledge of the purposes for 
which the detectives were employed, and her consent to 
the artifices which they practiced. These are the facts and 
circumstances from which the trial court ‘held that the 
plaintiff was barred of all right to have a divorce for the 
acts of adultery she had proved. In the light of the au- 
thorities we have cited, we think the decision of the court 
on this part of the case should not be disturbed. Morrison 
v. Morrison, 136 Mass. 310; Myers v. Myers, 41 Barb. 


1 Teall v. Felton, 1 N.Y., 137; 12 Howard (U. S.), 284. 
2 London & B. Ry. Co. v., Watson 3 C. P. Div. 429; 4 tbid, 118. 
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114; Hedden v. Hedden, 21 N. J. Eq. 61; Austin v. 
Austin, 10 Conn, 221; Cairns v. Cairns, 109 Mass. 408; 
Masten v. Masten, 15 N. H. 159; Gower v. Gower, L. R. 
2 Prob. & Div. 428. In this last case it was held, that ‘if 
a person employed by a husband to watch his wife for the 
purpose of obtaining evidence of her adultery brings about 
an act of adultery, the husband cannot obtain a decree of 
dissolution [of the marriage] on the ground of such adul- 
tery, although he may not have directed or authorized his 
agent to bring it about.’ ” 

Other cases cited as supporting the same doc- 
trine are Williamson v. Williamson, L. R. 7 Prob. 
Div. 76; Hawkins v. Hawkins, L. R. Ito Prob. 
Div. 177; Heyes v. Heyes, L. R. 13 Prob. Div. 11. 
The court conclude : — 


“ The State makes itself a party to all marriages, in that 
it requires the marriage contract to be entered into before 
officers designated by itself, and with certain formalities 
which it has prescribed. This State does this, not alone 
that children may be born and properly reared, but that the 
parties to the marriage may themselves be the better citi- 
zens; it being in accordance with the experience of all 
mankind that human beings are happier, and are better 
citizens and better disposed towards the State, when mar- 
ried and surrounded by the ties of a family and with chil- 
dren, than when they remain unmarried. The State desires 
good citizens. It regulates divorce procedure in its own 
interest. A divorce cannot be had except in that court 
which the State authorizes, and for those causes only, and 
with those formalities, which it has by statute prescribed. 
As the State favors marriages for the reasons stated, so the 
State does not favor divorces, and only permits a divorce 
to be granted when those conditions are found to exist, in 
respect to one or the other of the married parties, which 
seem to the legislature to make it probable that the interests 
of society will be better served, and that parties will be 
happier, and so the better citizens, separate, than if com- 
pelled to remain together. The State allows divorces, not 
as a punishment to the offending party, nor as a favor to 
the innocent party, but because the State believes its own 
prosperity will thereby be promoted. ‘Seeley’s Appeal,’ 
56 Conn. 202, 206. The forms of the law of divorce should 
never be allowed to minister to the caprices of fickle-minded 
persons, or to the revenges of the disappointed or vindictive, 
and least of all to the passions of the incontinent. Nor under 
any circumstances should they be used in fraud of the 
statute allowing divorces, nor of the court. To the end 
that any and all attempts to use the forms-of the law of 
divorce for any of the purposes indicated, shall be dis- 
covered and defeated, all courts possessing divorce juris- 
diction are vested with a discretion. A wise discretion 
should always be exercised in administering the law of 
divorce, lest its spirit be disobeyed by a too narrow adher- 
ence to its letter.” 


In Morrison v. Morrison, supra, the trial judge 
found that the plaintiff was willing that his wife should 
commit adultery, provided he could obtain a divorce, 
founding his decision on the facts that after his sus- 
picions of her fidelity were aroused, he frequently re- 
tired, leaving her alone with the suspected paramour, 





having previously arranged to have them watched by 
a detective ; allowed her to go alone with the suspected 
paramour in the streets of the city where they lived, 
and also on pleasure excursions, and permitted him 
to use undue familiarity with her in his presence, 
without disapproval. This evidence and that finding 
were held to support a finding of connivance. It will 
be observed that the plaintift’s willingness was inferred 
from his conduct alone. 

In Hedden v. Hedden, sufra, it was held that « If 
a husband sees what a reasonable man could not see 
without alarm . . . he is called upon to exercise a pecu- 
liar vigilance and care over her, and if he sees what a 
reasonable man could not permit, and makes no effort 
to avert the danger, he must be supposed to see and 
mean the result.” 

The case in Barbour showed an evident procure- 
ment of the offense by the plaintiff, as the court 
said, ‘¢a most bungling and wicked conspiracy and 
connivance.” The activity of the plaintiff was much 
clearer than in the foregoing cases. Such, but still 
more strongly, was the New Hampshire case. In 
the Hawkins case, the English court went so far as to 
hold that where a man had seduced his wife before 
marriage, and left her for sixteen years, allowing her 
but a small sum for her support, his ‘‘ conduct in 
leaving his wife without a husband’s protection . 
conduced to her adultery,” and he was not entitled to 
a divorce. 

Opposed to this array of authority is Robbins v. 
Robbins, 140 Mass. 528; 54 Am. Rep. 488. There 
a husband, suspecting his wife of adultery with a 
lodger in his house, informed his wife that he was 
going out of town, and should not return that night 
or till late that night. He did not go out of town, 
but watched the house in the evening until he saw 
the lights in his wife’s and the lodger’s rooms extin- 
guished, and then secretly entered and surprised 
them in bed together. It was found by the trial 
court that this particular opportunity for adultery 
would not have existed except for this scheme, but 
that «+ there was no corrupt intent that adultery should 
be committed.” The appellate court held that the 
plaintiff's conduct did not constitute connivance in 
law ; that a husband has a right ‘* to have a wife who 
will remain chaste when exposed to temptations,” 
and has a right to lay a scheme to detect her if she 
is guilty. It is difficult to distinguish this case from 
the case in 136 Massachusetts, or that in Connecticut, 
unless it is to be held that connivance is purely a 
question of fact. If a husband’s willingness is infer- 
able from his conduct, it was inferable in the Rob- 
bins case as well as in the others. We prefer the 
doctrine of Mr. Bishop: ‘* A husband who suspects 
his wife of adultery may take means to procure proof. 
But he must not lead her into a fresh wrong because 
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he fears she has been guilty of an old one. He may 
watch her; even leave open the opportunities which 
he finds; but he must not make new ones or lay 
temptations in her way.” ‘+Connive” means lit- 
erally to wink at. The Century Dictionary gives as 
a definition: «* To wink; to refrain from looking, in 
a figurative sense, as at a culpable person or act; 
give aid or encouragement by silence or forbearance ; 
conceal knowledge of a fault or wrong.” ‘* To shut 
one’s eyes to; wink at; tacitly permit.” The Bible 
says that ‘* Their wickedness God hath hitherto 
winked at.” Will it be argued that God was willing 
that men should commit sin? 

Since the foregoing was written, a report comes to 
us, in the ‘* Albany Law Journal,” 265, of a case at 
special term of the Supreme Court, in the city of 
New York (Karger v. Karger), decided by Pryor, J., 
which agrees with the Dennis and Morrison cases in 
its conclusions. The facts are stated as follows : — 

“‘ Suspecting a criminal connection between his wife and 
one Stein, the plaintiff concerted with the witness Wolf a 
scheme for detecting the defendant in the act. She was in 
the habit of visiting Stein at his room in Wolf’s house, and 
the arrangement was that the plaintiff should go to the 
house, and Wolf ‘ would show it to him.’ He went to the 
house, and was so situated that, though himself concealed, 
he could observe the approach of his wife. She entered the 
house and met Stein. Meanwhile, Wolf, with plaintiff’s 
privity, had so disposed the company and fastened the 
doors as apparently to assure the defendant of sécurity in 
the illicit intercourse. From the ambush in which they 
Jay, Wolf, in company with the plaintiff, heard Stein invite 
the woman to his embraces, and saw them go to bed to- 
gether. Then, after waiting ‘two or three minutes,’ the 
husband and witness rushed into the room and surprised 
the parties in the act.” 

The Judge observed : — 

‘Not only did he permit it to be done, when a look or 
a word from him would have prevented it; not only did he 
suffer it to proceed in his presence, and delay interruption 
until he supposed it consummated, but through the agency 
of Wolf he promoted and facilitated the adultery. The 
inference is irresistible that the plaintiff was willing that 
the defendant should commit the act in order that he might 
obtain a divorce (Morrison v. Morrison, 136 Mass. 310).” 

. “It would be a dangerous principle to establish, that a 
husband who has suspicions of the infidelity of his wife 
shall be allowed to lay a train which may lead her to the 
commission of adultery, in order that he may take advan- 
tage of it to obtain a divorce (Pierce v. Pierce, 15 Am. 
Dec. 210; 3 Pick.299). I am aware of the decision in 
Robbins v. Robbins (140 Mass. 528), but cannot recog- 
nize it as an authority (33 ‘ Alb. Law Journal,’ 401).” 


OaTHs. — Mr. Rogers tells us, in his agreeable 
paper on this topic, that the Bedouins swear by their 
tent-poles. We should call that swearing by the 
Styx. 





NOTES OF CASES. 


BICYCLING ON SUNDAY. — In Eaton v. Atlas Ins. 
Co., 89 Me. 570, it appeared that the plaintiff rode 
on Sunday on a bicycle to attend the funeral of a 
friend, returning by a longer route for recreation, and 
was injured on his return. The court held that his 
going was not a violation of the law against traveling 
on Sunday, and therefore his accident insurance 
policy was not avoided « while or in consequence of 
violating any law,” but his returning in the longer 
way brought the accident within a clause of the 
policy limiting recovery to a certain amount in case 
of injury, “‘ while engaged for pleasure or recreation in 
amateur bicycling,” etc. The court intimated that 
the result would have been otherwise if the rider had 
been injured while on his direct route to or from the 
funeral. 


EXHUMATION. — An interesting and almost novel 
point was decided by the New York Court of Appeals 
in Weble v. U. S. M. Acc. Association, an action on 
an accident policy. The insured had met his death 
by drowning. The policy provided that ‘‘ any medi- 
cal adviser of the association shall be permitted to 
examine the person or body of the insured in respect 
to any alleged injury or cause of death, when and so 
often as he requires,” and to attend any fost mortem 
examination held on the part of his representatives 
or beneficiaries. Also that a strict compliance was a 
condition precedent to the enforcement of the con- 
tract. The deceased was drowned, September 4, 
1893, and immediate notice thereof was given to 
the company. The body was buried, after a coroner's 
investigation, September gth. On September Igth, 
written demand was made by the company’s medical 
adviser for permission to examine the body to ascer- 
tain the cause of death, and was refused on account 
of the necessity of disinterment. The court held that 
the refusal was warranted. They observed : — 

“The effect of the giving of immediate notice was to 
impose upon the defendant the obligation immediately to 
make such investigation of that occurrence, as to enable it 
to decide whether to insist upon its right of an examina- 
tion of the body in order to satisfy itself as to the cause of 
the death. It was not at liberty to wait indefinitely, or for 
any unreasonable length of time. The provision, though 
not, as before observed, of an unreasonable nature, never- 
theless was one which, in the nature of things, called for 
prompt action on the part of the insurer. Although no 
time is specified within which the permission to examine 
may be availed of, still, a due regard for the sentiments of 
the family and friends of the deceased, if not public policy, 
required as immediate an exercise of the option to examine 
as was possible. Conditions in insurance policies, as in all 
other contracts, should be construed strictly against those 
for whose benefit they were reserved (Paul v. Insurance 
Co., 112 N. Y., 472). It was an unreasonable delay on the 








366 The Green Bag. 





part of the insurer to wait until after the body of the de- 
ceased had been interred, and nothing appears in the 
evidence to show any excuse for it, if it was deemed that 
an examination of the body was necessary. From Septem- 
ber 4th until September 9th an opportunity was afforded 
for an examination of the body, and, in the absence of 
evidence to the contrary, we must assume that the im- 
mediate notice conceded to have been given of the death 
left an ample margin of time for such an examination.” 


The court cite no cases in point, but the precise 
question was decided in the same way in Grangers’ 
Life Ins. Co. v. Brown, 57 Miss. 308; 34 Am. Rep. 
446, which was relied on by the court below. See 
Browne’s Short Studies in Evidence, pp. 34, 35. 


Doc Laws. — Shakespeare said: ‘‘ The dog will 
have his day.” (Some commentators have conjec- 
tured that ‘‘day ” is a misprint for «* bay,” the latter 
word being more consonant with the first part of the 
line, ‘¢ The cat will mew”’; but there was certainly a 
common proverb that ‘* every dog will have his day.”) 
The United States Supreme Court recently flew in 
the face of this proverb, in their decision in Sentell 
uv. New Orleans, etc. R. Co. The plaintiff was the 
owner of a valuable registered Newfoundland bitch, 
which he kept for breeding purposes. While follow- 
ing him on the streets of the city, she stopped on the 
track of the Railroad Company, and not observing 
the approach of an electric car, and moreover ‘* being 
in a delicate state of health and not possessed of her 
usual agility, she was caught by the car and instantly 
killed.” Sentell sued the railroad company in a Dis- 
trict Court and recovered $250 damages. On appeal 
the Court of Appeals reversed the judgment, holding 
that Sentell should have shown a compliance with the 
State laws and city ordinance regarding dogs. A 
Louisiana statute provides that dogs are only to be 
regarded as personal property when duly recorded 
upon the assessment-rolls. Mr. Sentell’s dog was 
not so recorded, and the principal question was of 
the constitutionality of that statute. In affirming the 
judgmentof the Court of Appeals, the Supreme Court, 
through Mr. Justice Brown, who wrote the opinion, 
declared property in dogs at common law to be of an 
imperfect or qualified nature. They are not to be 
considered as being on the same plane with horses, 





cattle and sheep, in which the right of property is 
perfect and complete, but rather in the category of 
cats, monkeys, parrots, singing birds, and similar 
animals, kept for pleasure, curiosity or caprice. In 
other words, they have no intrinsic value, common to 
all dogs and independent of the particular breed or 
individual. But the court considers it practically im- 
possible by statute to distinguish between the differ- 
ent breeds, or between the valuable and the worthless, 
and therefore all legislation on the subject, though 
nominally including the whole canine race, is really 
directed against the latter class, and based upon the 
theory that the owner of a really valuable dog will 
feel sufficient interest in him to.comply with any 
reasonable regulation designed to distinguish him 
from the common herd. The court observed : -— 

“Although dogs are ordinarily harmless, they preserve 
some of their hereditary wolfish instincts, which occasion- 
ally break forth in the destruction of sheep and other 
helpless animals. Others, too small to attack these animals, 
are simply vicious, noisy, and pestilent. As their depreda- 
tions are often committed at night, it is usually impossible 
to identify the dog or to fix the liability on the owner, who, 
moreover, is likely to be pecuniarily irresponsible. In short, 
the damages are such as are beyond the reach of judicial 
process, and legislation of a drastic nature is necessary to 
protect persons and property from annoyance and destruc- 
tion. Such legislation is clearly within the police power 
of the State. While these regulations (in Louisiana) are 
more than ordinarily stringent, and might be declared to 
be unconstitutional if applied to domestic animals generally, 
there is nothing in them of which the owner of a dog has 
any legal right to complain. The statute really puts a 
premium upon valuable dogs by giving them a recognized 
position, and by permitting the owner to put his own esti- 
mate upon them. The judgment of the Court of Appeals 
is affirmed.” 

This decision may give some shock to sentimental 
ideas concerning the standing of Lo’s «+ faithful dog,” 
but this mundane sphere is not an ‘+ equal sky ” for 
dog and man. The Chairman rejoices over it when 
he recalls how his neighbor’s worthless little pug 
rushes out in the street and snaps at his helpless 
calves as he is mounted on his bicycle, and cannot 
kick with safety. Certainly, if society has the lawful 
power to require human beings to take out a license 
to get married, or to keep a dog, or to make regis- 
tration of conditional sales of personal property, it 
has the right to enact the statute in question. 














The Green Bag. E 











PUBLISHED MONTHLY, AT $4.00 PER ANNUM. SINGLE NUMBERS, 50 CENTS. 





Communications in regard to the contents of the Magazine should be addressed to the Editor, 
HoRACE W. FULLER, 15% Beacon Street, Boston, Mass. 





The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of inter- 
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dotes, etc. 


LEGAL ANTIQUITIES. 


IN a case in the time of Elizabeth, the plain- 
tiff, for putting in a long replication, was fined ten 
pounds and imprisoned, and a hole to be made 
through the replication, and to go from bar to 
bar with it hung round his neck. Milward 7. 
Welden, Tothill, ror. 


—_——— —- ee o-- —_ 


FACETIZ. 


JupcE: “ Don’t you think that this is a matter 
which could be settled out of court?” 

PLaINTIFF: ‘Can’t be done, your honor, I 
thought of that, but the cowardly defendant will 
not fight.” ? 


A FRENCHMAN was convicted of killing his 
mother-in-law. When asked if he had anything 
to say for himself before taking sentence, he said, 
“ Nothing, excepting I lived with her twenty-one 
years and never did it before.” 


He had just been sentenced to thirty days for 
stealing and eating two apples. “ Fifteen days,” 
said one of the bystanders in the court room, 
“for stealing an apple? ‘That’s a high price.” . 

“‘That’s nothing,’”’ said another, “ Adam took 
only one and was condemned to hard labor for 
life.” 


“| HAVEN’T any case,” said the client, “but I 
have money.” 

“How much?” asked the lawyer. 

“ Fifty thousand dollars,” was the reply. 

«Phew! you have the best case I ever heard 
of. I’ll see that you never go to prison with that 
sum,” said the lawyer, cheerfully. And he didn’t 
— he went without a dollar. 





A GeorciA lawyer, who had a case in which 
conviction for his client seemed certain, closed 
his argument with a scriptural quotation. To the 
amazement of all, the jury returned a verdict of 
‘* Not guilty,’ without leaving their seats. After 
court had adjourned, the lawyer approached the 
foreman. 

“T am curious to know,” he said, “just on 
what point of law you based your verdict?” 

“It warn’t no law point, Colonel,” replied the 
foreman, “but we couldn’t jest git over the 
Scripture.” 


HERE is a New York yarn about ex-Judge 
Curtis. Men who have worn the judicial ermine 
generally have certain privileges in court that the 
struggling young lawyer would make any sacrifice 
to obtain. A newly admitted member of the 
bar made a suggestive remark to Mr. Curtis about 
this and the old gentleman became very angry. 
When he gets mad, he lets himself loose. He 
did so on this occasion, but finally wound up 
with, “I am a fool! I am the biggest fool on 
earth!’ The wise youngster attempted to soothe 
him with the remark: “ Judge, all men are fools 
at times. I have been a fool myself.” ‘The 
enraged old lawyer glared at him. “You a fool?” 
he sneered. “ Yes, and a bigger fool than you, 
Judge.” This caused the Judge to tear the little 
hair left upon his venerable head. “I deny it, 
sir!” he shouted. “It is a lie! You could 
never be a bigger fool than I. You have not the 
capacity, sir; not the capacity !””— Ex. 





NOTES. 


In Michigan, some years ago, a bill was before 
the legislature to restore the death penalty for the 
crime of murder. Three of the ablest members 
of the House made long speeches in favor of the 
bill — so long as to be found wearisome, especial- 
ly by those who disagreed with the opinions 
expressed. When the third man had finished, a 
young member on the other side of the chamber 
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rose and said, very sarcastically : “ Mr. Speaker, 
I rise to a question of privilege.” ‘The gentle- 
man will state his question of privilege,” said the 
Speaker. “ Mr. Speaker, I wish to inquire of our 
friends of the other side of the House which they 
think is preferable—to be hanged or talked to 
death?” The question was greeted by applause. 
Then suddenly some one with a very loud voice 
said : “‘ Oh, well, if you’re going to talk, we prefer 
to be hanged.” 


WirH a piece of string and a little sand and 
grease some Hindu convicts recently sawed 
through an iron bar two inches in diameter in 
five hours and escaped from jail, according to the 
“ Pioneer Mail.” 


THE sturdy incorruptibility of the Japanese 
policeman is said to work wonders among the 
Formosans. A Hongkong contemporary quotes 
a dispatch which states that “the Japanese gen- 
darmerie and police have obtained a very great 
influence over the natives, who ‘ adore them like 
God.’ A single word from a policeman will 
make a native debtor pay his bills.””, Our contem- 
porary thinks that a few such policemen might 
improve the moral status of backward subscribers. 
— Literary Digest. 


SoME years ago an Eastern farmer, in trying to 
repeat Webster’s dying words, “I still live,” gave 
an amusing rendering of the spirit, if not the 
exact letter of the phrase. A gentleman had re- 
marked to him, “ Life is very uncertain.” “Ah, 
yes,” replied the farmer, “that’s true, every word 
of it; and, by the way, Captain, that makes me 
think of what one of your big Massachusetts men 
said when he died a spell ago.” ‘ Who was it?” 
inquired the Captain. ‘Well, I don’t jist call 
his name now, but at any rate, he was a big poli- 
ticianer, and lived near Boston somewhere. My 
newspaper said that when he died the Boston 
folks put his image in their windows and had a 
funeral for a whole day.” “Perhaps it was 
Webster,” suggested the Captain. “ Yes, that’s 
his name! Webster. General Webster. Strange 
I could not think on it afore. But he got off a 


good thing just before he died. He riz up in 
bed and says he, ‘I ain’t dead yet!’” 





CARLYLE met our Webster at some breakfast, 
and has left this record of his impression : — 

“This American Webster I take to be one of 
the stiffest logic buffers and parliamentary ath- 
letes anywhere to be met with in our world at 
present —a grim, tall, broad-bottomed, yellow- 
skinned man, with brows like precipitous cliffs, 
and huge, black, dull, wearied yet unweariable- 
looking eyes under them ; amorphous projecting 
nose, and the angriest shut mouth I have any- 
where seen. A droop on the sides of the upper lip 
is quite mastiff-like — magnificent to look upon ; 
it is so quiet withal. I guess I should like ill to 
be that man’s nigger. However, he is a right 
clever man in his way, and has a husky sort of 
fun in him too; drawls in a handfast, didactic 
manner about ‘ our republican institutions,’ etc., 
and so plays his part.” 


° 





CURRENT EVENTS. 


IT is not as well known to Americans as it might 
be that, when their Constitution was still forming, 
Jefferson happened, as he was pouring out a cup of 
hot tea into his saucer, to ask Washington abruptly 
«¢ Of what use is the Senate?” «* You have answered 
it, yourself,” replied Washington, ‘‘ the Senate is the 
saucer into which we pour our legislation to cool it.” 


THE sanitary congress held in Venice not only 
created a great deal of attention in Europe but also 
accomplished part of the work it set itself to do. 
The Sultan, replying to the representatives of the 
Foreign ministers, has consented to give orders to 
the governors to dissuade his subjects from proceed- 
ing on the pilgrimage to Mecca. If these pilgrimages 
can be stopped or limited, there will be little or no 
danger of the spread of the plague. 


OuGuT domestic servants to be entitled by law to 
receive written characters? This is a question which 
has been raised in parliament. It appears to be the 
habit of some mistresses and masters to refuse any 
character to servants seeking ‘‘another place.” This 
is evidently prejudicial to the servant's interests, but 
would they be better off if the written character were 
not of a laudatory kind? A written character un- 
friendly to the owner might be a dangerous document 
for the writer. Many a master, to escape a possible 
action for slander, would be only too willing to make 
the character favorable if forced to write it in com- 
pliance with the law. 
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Business before pleasure is evidently not the 
motto of Judge Curran of the English county court. 
Among the grand jurors who failed to attend at the 
quarter sessions in King’s County were an auctioneer 
and a master of foxhounds. The former got a 
solicitor to explain that he had fixed an important 
auction for that day; the latter sent word that he 
was away ata meet of the hounds. His honor fined 
the auctioneer. The sportsman’s excuse was accepted 
as satisfactory. 


RECENT experiments have disclosed the fact that 
olive green is the best color for war vessels. White 
is the most easily distinguished by search light at 
night. In the daytime a drab-colored ship is with 
difficulty seen on the horizon. Olive-green harmonizes 
with the water, is as difficult as drab to see in the 
daytime, and much more invisible at night with the 
search light. This color was first used by the 
Brazilian navy in 1891, and would be used by the 
English navy in time of war. 


THE most expensive book ever published in the 
world is the official history of the War of the 
Rebellion which is now being issued by the United 
States Government at a cost up to date of $2,300,000. 
Of this amount nearly one-half has been paid for 
printing and binding, the remainder to be accounted 
for in salaries, rent, stationery and miscellaneous 
expenses, including the purchase of records from 
private individuals. In all probability it will take 
three years to complete the work and an appropria- 
tion of $500,000 more has been asked, making a 
total cost of nearly three million dollars. The work 
will consist of a hundred and twelve volumes. 


A SHIPBUILDING firm of Copenhagen has recently 
completed for the Russian government the largest 
and most powerful ice-breaking steamer yet built, 
the Nadeshuy, which means ‘one to be depended 
upon.” The engine was contracted to develop 3,000 
horse power, but at the trial indicated 3,600 horse 
power, giving a speed of 143 knots. The Nade- 
shuy is built of 3 in., % in. and 1 inch steel plates ; 
the ribs are numerous and strong. Both sides and 
ends are much concaved. The rudder and propeller 
are placed so far under the vessel as to be fully pro- 
tected. The engine occupies some % of the steamer. 
She has, in Copenhagen, with a speed of 3 knots, cut 
through firm 26-inch ice, and with stern foremost 
she went still faster through 27-inch ice. Nadeshuy 
successfully broke ice of 16-feet thickness consisting 
of accumulated flakes of over 2 feet thickness. Finally 





with several repeated runs she cut through an accumu- 
lation of ice extending over a mile and measuring 
22 feet in thickness. The Nadeshuy is to be sta- 
tioned at Vladivostok, to keep that harbor free from 
ice ; previously it has always been icebound for part 
of the year. 


ALTHOUGH the French and German governments 
may have each other chiefly in view in their naval 
augmentations, England is bound to take note of 
these menacing preparations. Happily the rivals 
seem to be toning down their maritime enthusiasm, 
and their program of construction has shrunk to 
quite modest proportions. Still there is a certain 
amount of increase in both cases. The German 
Kaiser will not easily give up his plan of making 
Germany as powerful on sea as she is already on 
land. France also is much stronger on the sea than 
she used to be, nor does Russia lag behind in this 
department of warlike preparation. 


A GRACEFUL act of international courtesy on the 
part of the consistory court of London has drawn 
attention to the remarkable history of a manuscript 
volume which is essentially one of the most valuable 
heirlooms of the American nation. The Pilgrim 
Fathers who left their native land on board the 
Mayflower bequeathed to their children a detailed 
chronicle of all their doings, in the form of a manu- 
script book, entitled «* The Log of the Mayflower.” 
It did not end with the voyage but was continued as 
a history of the first settlement of New Plymouth and 
of the general colonization work of the next twenty- 
eight years. At the application of the American 
ambassador, the consistory court of London gave 
this book to the President of the United States. 


IT may be said without disrespect to M. Hanotaux, 
who has recently been elected to membership of the 
French Academy of Letters, that his services to 
literature are not to be mentioned in the same breath 
with those of M. Zola, whom the Academicians reject 
in his favor. Yet M. Zola’s defeat was a foregone 
conclusion, and many of his admirers wonder why he 
continues so persistently to seek admission to a 
society which has so often rejected his name. This 
reason has been given by the novelist. He knocks 
at the Academy doors not only in his private capac- 
ity but as the representative of a school. The 
important movement begun by Balzac and carried on 
by Flaubert, de Goncourt and Emile Zola has ever 
been overlooked by the Academy ; none of the great 
names which illuminate its history have been officially 





SS ee TS 





370 The Green Bag. 





proclaimed immortal. It is as the champion of a 
cause and not as a free lance that M. Zola courts the 
ridicule which attaches itself to the name of * Per- 
petual Candidate.” 


In the Argentine Republic the service of trains is 
appallingly irregular, chiefly owing to the bad state 
of the permanent way, which, when once laid, is left 
to take care of itself. The permanent way in some 
parts of the line is in such a dilapidated condition 
that almost every train is thrown off the rails. This 
astounding fact is contained in a recent report of the 
railway company concerned. The rate of traveling, 
too, is astonishing. At one spot, on a go-as-you- 
please local line, no train ever travels faster than two 
and a half miles per hour. One may vary the mo- 
notony of the journey by getting out and taking a 
quiet stroll along the line, or stopping to pick up 
pretty flowers; there is no fear that the train will 
catch you up. 


LITERARY NOTES. 


PRoF. Wooprow WILsoNn of Princeton Uni- 
versity contributes an article, upon «‘ The Making of 
the Nation,” to the July ATLANTIC. Another politi- 
cal paper of importance is by E. L. Godkin, editor 
of the «* Nation,” on ‘* The Decline of Legislatures.” 
A distinctly literary flavor is added to the issue by 
the printing of hitherto unpublished letters of John 
Sterling and Emerson. Edward Waldo Emerson 
edits them, and adds an interesting sketch of the 
cheerful and heroic Sterling. Three short stories of 
unusual merit are: ‘‘One Fair Daughter,” by Ellen 
Olney Kirk; «* A Life Tenant,” by Ellen Mackubin, 
a story of army life in Texas; and «+ Nég Créol,” by 
Kate Chopin, a delightful short story of low life in 
New Orleans. 


THE beginning of a new volume of the REVIEW OF 
REVIEWS is signalized by an expansion of the name 
of that very successful and widely read periodical. It 
has now become the AMERICAN MONTHLY REVIEW 
OF REviEws. The July number contains a variety 
of important contributed articles. Among these we 
note Edward Cary’s able and interesting character 
sketch of President Seth Low, Dr. Gould’s expo- 
sition of the plans of the City and Suburban Homes 
Company of New York City for a model suburban 
settlement, Baron de Coubertin’s vivacious account 
of «* The Revival of the French Universities,” Gen- 
eral Greely’s survey of «* Higher Deaf-mute Educa- 
tion in America,” and Sylvester Baxter’s sympathetic 
review of Edward Bellamy’s new book. 





THE complete novel in the July issue of Lippin- 
cotT’s is ‘*A Mountain Moloch,” by Duffield Os- 
borne. The hero is an American naval officer who 
leaves his ship for love of a native princess and the 
adventures and bloodshed are worthy of Mr. Rider 
Haggard in his palmiest days. Dr. Francis E. Clark, 
founder of the Christian Endeavor Societies, who is 
now visiting the trees of his planting in remote parts 
of the earth, furnishes a vivid sketch of «* A Plague- 
Stricken City,” written during a recent sojourn at 
Bombay when the bubonic plague was at its height ; 
and Lawrence Irwell tells of the theory and practice 
of «* Suicide among the Ancients,” 7. ¢., the Greeks 
and Romans. 


McCuure’s MAGAZINE for July opens with an in- 
teresting account of the actual daily life in a little 
‘¢ Republic” where the citizens and governors are 
young boys and girls from the poorest and most 
crowded districts of the city of New York. Other 
features of this number are a humorous story by Rob- 
ert Barr, describing the subjugation of the «+ bully of 
the school” by an ingenious Western schoolmaster ; 
an adventurous tale by Conan Doyle, dealing with 
those picturesque kings of the high seas who lived, 
like several distinguished playwrights, by taking their 
own where they found it; and the account of the 
voyage of the ‘* Mayflower” from Governor Brad- 
ford’s quaint and naive ‘* History of Plymouth Planta- 
tion,” lately presented by the authorities of the 
Bishop of London’s Library at Fulham, England, to 
the State of Massachusetts. 


THE very successful group of college articles in 
SCRIBNER’S MAGAZINE is concluded with Judge Henry 
E. Howland’s account of ‘* Undergraduate Life at 
Yale” in the July issue. Judge Howland has kept 
in close touch with Yale life from 1850 to the present 
day, and his article is the very cream of nearly half a 
century of reminiscences and anecdotes. As a mem- 
ber of the University crew of 1854 his remarks on 
rowing are unusually pertinent. A picture of the ’54 
crew, from an old daguerreotype, is one of the most 
interesting pictures. Exactly four hundred years ago 
(June 24, 1497), John Cabot discovered the main 
land of the American continent and started the tide 
of Anglo-Saxon immigration which was to dominate 
North America. Lord Dufferin, who is the chairman 
of the committee which has in charge the Bristol, 
England, celebration, has written for this number an 
article expounding the significance of Cabot’s discov- 
eries, and their relation to the development of free 
institutions in Canada and the United States: Walter 
Crane has given a charming quality to his article on 
‘* William Morris,” because of a fine artistic sympa- 
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thy with Morris’s aims, and through personal friend- 
ship, which began in 1870. ‘* Cavendish,” the 
great authority on whist, writes about contemporary 
‘* Whist Fads,” telling what is good in them and 
what bad. The Whist Congress, to meet in July, 
will find much in this article to discuss. C. D. 
Gibson concludes his papers on ‘* London” with 
‘¢ London People.” It includes striking full-length 
portraits from the life of Phil May and Du Maurier — 
the latter sketched in June, 1896. 


THE LivinG AGE, for all its fifty-three years of life, 
was never fresher, more vigorous or more valuable 
than now. Timely and able articles on the leading 
questions of the day, papers of interest and value, 
biographical, historical and scientific, are always to 
be found within its pages. The following partial 
contents of recent issues will give a slight idea of its 
world-wide scope and variety. 


AmonG the noted writers who either by original or 
selected matter are brought together in the July num- 
ber of CURRENT LITERATURE are Hamilton Wright 
Mabie, Richard Burton, Moses Coit Tyler, John 
Hay, Henry Van Dyke, M. W. Hazeltine, W. 
Robertson Nicoll, Lilian and Arthur T. Quiller- 
Couch, D. T. MacDougal, Ernest Ingersoll, Baron 
Pierre de Coubertin, William Winter, Mrs. Hum- 
phrey Ward, Norman Gale, Albert Bigelow Paine, 
John B. Tabb, Clinton Scollard, Gilbert Parker and 
George W. Cable, editor of the magazine. 


McCvure’s MaGAzinE for July contains an article 
on the late Professor Drummond, written by his in- 
timate friend the Rev. D. M. Ross. The source of 
Drummond’s rarely equaled influence over men — 
assemblages as well as individuals — was his own 
charm of character; and Mr. Ross’s paper deals 
especially with his personal traits. The actual daily 
life of the citizens of William R. George’s ‘+ Boys’ 
Republic” —one of the most interesting philan- 
thropic enterprises yet undertaken —is depicted in 
an article by Mary Gay Humphreys. The short 
stories in this number are by Conan Doyle, Anthony 
Hope, and Robert Barr. 


THE July number of APPLETON’S POPULAR SCIENCE 
MONTHLY contains a thoughtful article on ‘‘ The 
Principle of Economy in Evolution,” by Edmund 
Noble. The author shows that the whole of evolu- 
tion, viewed apart from its secondary processes, may 
be summed up in the simple formula — movement in 





the direction of least resistance. The curious psy- 
chological conditions dominating the mob are dis- 
cussed by Prof. E. A. Ross. He shows thata crowd, 
even an excited crowd, is not a mob. Saturn, so 
much feared by the ancient astrologers because of 
its supposed malign influence on the world, is the 
subject of an instructive paper by Clifton A. Howes. 


THE opening article for the midsummer HARPER’S 
is a story, by Frederic Remington, of Indian fighting 
in winter, entitled «*A Sergeant of the Orphan 
Troop.” The illustrations are by the author, and in- 
clude the frontispiece of the number, in color. In 
addition to this there are seven complete stories : 
«¢ Sharon’s Choice,” by Owen Wister ; «‘ The Cobbler 
in the Devil’s Kitchen,” by Mary Hartwell Cather- 
wood; ‘‘ In the Rip,” by Bliss Perry ; ‘* The Marry- 
ing of Esther,” by Mary M. Mears; “A Fashion- 
able Hero,” by Mary Berri Chapman; and «A Fable 
for Maidens,” by Alice Duer. In ‘* The Inaugura- 
tion,” a companion article to ‘«* The Coronation,” 
Richard Harding Davis contrasts our political and 
social life, as manifested in our greatest national 
ceremony with that of the Old World. In ‘ The 
Hungarian Millennium,” F. Hopkinson Smith writes 
of the distinctions and humors of the recent ex- 
position at Buda-Pesth. «« A State in Arms against 
a Caterpillar,” by Fletcher Osgood, is an_ illus- 
trated account of the ravages of the offspring of 
the gypsy-moth, which, having devastated large 
tracts in the suburbs of Boston, is being prevented 
from spreading throughout the country only by organ- 
ized effort on the part of Massachusetts. 





WHAT SHALL WE READ? 


This column is devoted to brief notices of recent pub- 
lications. We hope to make it a ready-reference 
column for those of our readers who desire to in- 
form themselves as to the latest and best new books. 


(Legal publications are noticed elsewhere.) 


Mr. Warp has written a very bright and interest- 
ing continuation of his wife’s (Elizabeth Stuart 
Phelps) two stories, ‘* An Old Maid’s Paradise,” and 
‘A Burglar in Paradise.” He calls his story Zhe 
Burglar who moved Paradise,‘ and the account of 
the burglarious moving of Paradise on two scows is 
infinitely amusing. The book is just what one needs 
to while away an hour during the summer vacation. 

1 THE BURGLAR WHO MOVED PARADISE. By Herbert D. 


Ward. Houghton, Mifflin & Co, Boston and New York, 1897. 
Cloth, $1.25. 
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THE agrarian and financial agitation through 
which the country has been passing for the past few 
years has been but a repetition of the troubles which 
confronted our government at the close of the Revolu- 
tion. The same spirit of discontent witnessed to- 
day prevailed in 1786, among the farmers of New 
England, and gave rise to what is known as Shays’ 
Rebellion. The events of those stirring times have 
been embodied in an interesting and dramatic story 
entitled Captain Shays, a Populist of 1786.' The 
author gives an historically accurate account of the 
rebellion, and at the same time offers the reader one 
of the most delightful stories of old New England 
which it has been our good fortune to read. 


ALL those who are interested in our early colonial 
history will find Mr. Hilton’s new book, entitled 


/n Buff and Blue*, well worth the reading, and those” 


who care less for history and more for romance, will 
much enjoy the pretty little love story which is inter- 
woven with the sterner realities of war and its drilling 
and fighting. It is a curious confirmation of the say- 
ing that men’s minds « run in the same channel,” that 
the hero of “ /n Buff and Blue” goes to the Meschi- 
anza, the large ball given in honor of Gen. Howe on 
the eighteenth of May, in disguise, and in the June 
installment of «* Hugh Wynne, Free Quaker,” the 
serial by S. Weir Mitchell, running in the «* Century,” 
his hero also goes to this ball in disguise. These 
two accounts must have been published almost simul- 
taneously in Boston and New York. 


1 CAPTAIN SHAyYsS,a Populist of 1786. By George R. R. 
Rivers. Little, Brown & Co., Boston, 1897. Cloth. 


2In BuFF AND BLUE, Being Certain Portions from the Diary 
of Richard Hilton, Gentleman of Haslet’s Regiment of Dela- 
ware Foot in our ever glorious War of Independence. By 
George Brydges Rodney. Little, Brown & Co., Boston, 1897. 
Price, $1.25. 





NEW LAW-BOOKS. 


THE GENERAL Dicest. American and English. 
Vol. II, new series. The Lawyer’s Co-Opera- 
tive Publishing Co., Rochester, N.Y. 


The publishers have met with the general appro- 
bation of the legal profession in the new departure 
which they have taken in this Digest. The change 
made may be summed up as follows : — 

The semi-monthly becomes quarterly ; the annual 
becomes semi-annual ; and the bound book is limited 
to (1) officially reported cases and (2) cases not to 
be officially reported. These reasons, as given by the 
publishers are: (1) twenty-four small pamphlets a 
year are inconvenient ; (2) the book has become too 
large, and must become still larger unless divided ; 
and (3) the quarterly parts being convenient and 
prompt, the permanent book may defer not officially 
reported cases until the official reports can be cited, 
except those not to be officially reported at all. The 
quarterly parts contain all American and English re- 
ported cases cited where first published ; the perma- 
nent semi-annual books contain officially reported 
cases, cited wherever published officially and unoffi- 
cially. 

In its new form the ‘* General Digest” seems to 
leave nothing to be desired. 


THE ANNUAL ON THE Law OF REAL PROPERTY. 
Vol. IV, 1895. Edited by Tilghman E. Bal- 
lard and Emerson E. Ballard. The Ballard 
Pub. Co., Crawfordsville, Ind., 1897. 

This series of Annuals is a complete compendium 
of Real Estate Law, and is a valuable aid to all law- 
yers whose practice embraces litigation involving 
questions regarding Realty. The cases are selected 
with evident care and discrimination and cover almost 
every point likely to arise. 
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